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HANDOUTS FOR MODULE 1

OVERVIEW OF TOWN GOVERNANCE

Purpose/Background:

» Excerpts from Town Governance Study Committee Final Report — Committee
and Board Training

Form of Government:
» Town of Concotd Organization Charts
» Town Meeting Flow Chart
» Concord Town Charter |
» Proposed Revisions to Town Charter (approved by the 2015 Annual Town
Meeting and pending in the State Legislature — House Bill #3685)

Open Meeting Law:

» Open Meeting Law Guide (revised 3.18.2015)

» Open Meeting Law Regulations (revised 9.14.2012)

> Select Board’s Remote Participation Policy (governs all Concord boards and
committees with the exception of the Regional School Committee — adopted
1/7/2013)
Procedure for Posting Public Meetings
Executive Session Procedure & Purposes for an Executive Session
Sample Motions for Entering Executive Session
Board Checklist for Entering into Executive Session (from Attorney General)
Guidelines and Tips for Meeting Minutes
Board Checklist for Creating & Approving Meeting Minutes (from Attorney
General)
» Calculation of Quorurmn & Majority

VVVVVY

Public Records Law:
» Summary of Public Records Law
#» Records Management Procedures

Ethics & Conflict of Interest Law:
» Summary of Conflict of Interest Law
» Conflict of Interest Training
» Top Ten Rules about Conflict of Intetest Law
» Requesting Advice from State Ethics Commission Legal Division
» Filing a Complaint with the State Ethics Commission
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EXCERPTS FROM TOWN GOVERNANCE STUDY COMMITTEE
FINAL REPORT
COMMITTEE AND BOARD TRAINING
AUGUST 25, 2014

Recommendations on Committee Governance (Executive Summary, page 3, Item #5}:
The Committee recommends a number of proposals to encourage and assist members of boards
and committees in conducting their business in fuli compliance with the law. In additon, we
recommend that all boards and committees utilize systems and practices that contribute to open,
ethical government and the full and effective functoning of our democratic traditions.

Recommendations on Committee Governance (Final Report, page 22-23):

The Committee recommends a number of steps to encourage and support members of boards and
committees to that: all boards and committees conduct their business in full compliance with the
law, including Open Meeting, Public Records, Ethics, and the statutory authority of their own
committee; all boards and committees utilize systems and practices that contribute to open, ethical
government and the full and effective functioning of our democratic traditions; and all boards and
committees utilize systems and practices that further General Principles of “good governance.”

« The Committee recommends that the Selectmen consider updating the existing APP #10
“Town Board, Committee, and Task Force Appointment Policy” to include committee
governance and best practices, to be added to the Committee Handbook.

¢ The Committee recommends that the Selectmen ensure that all bylaws, committee charges,
APPs, and administrative codes governing committees and departments are reviewed and
updated as needed every ten years, and the committee charges be posted on the Town’s web site
for each committee.

¢ The Committee recommends that the Selecttnen make available annual training sessions for all
members of town boards and committees on subjects including State Ethics Laws, Public
Records Laws, Open Meeting Law, Concord’s form of government, best practices in running a
meeting, best practices in conducting a public hearing, and suggestions on ways to foster the
town’s principles of governance.

o Recommend that all committees make available otientation materials for new members as 2
standard practice.

s Recommend that the Concord Committee Handbook be distributed to all elected and appointed
committee members.
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Affordable Housing
Agricultural

Board of Registrars
BFRT Advisory Committee
Cable TV Committee
Community Preservation
Cultural Council

Historic Districts

Hugh Cargill Trust
Library Committee
Personnel Board
Planmning Board

Public Ceremonies and
Celebrations

Records and Archives
Trustees of Town Donations
White Pond Advisory
Zoning Board of Appeals
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Town Departments

See facing page for details
on Town Departments.
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appoint

manages

Board of Assessors®
Historical Commission™
Natural Res. Commission™
Committee on Disability*
Board of Health

Cemetery Committee

Comprehensive Sustainable
Energy Commitiee

Council on Aging
Municipal Light Board

Public Works Commission

Recreation Commission

*with approval from the Board
of Selectmen



Finance Administration
Treasurer-Coliector
Accounting

Assessing

Town Clerk

Planning Administration
Naturai Resources
inspections

Heaith

Public Works Administration
Engineering

Highway Maintenance
Parks and Trees

Cemetery

Water and Sewer

Sclid Waste Disposal
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AN ACT ESTABLISHING A SELECTMEN-MANAGER FORM OF

GOVERNMENT FOR THE TOWN OF CONCORD

Chapter 286 of the Acts of 1952
As Most Recently Amended (2004)

THE CONCORD TOWN CHARTER

Be it enacted by the Senate and House of Representatives in General Court assembled,
and by authority of the same, as follows:

SECTION 1.

ELECTED OFFICIALS

At the town election following the acceptance of this act the registered voters of the fown
of Concord shall elect the following officials:

A.

B.

A moderator for a term of one year,

Two selectmen for terms of three vears each, two selectmen for terms of
two years each and one selectman for a term of one year;

Two members of the school committee for terms of three years each, two
members for terms of two years each, and one member for a term of one
year, At each annual town election thereafter a moderator shall be elected
for a term of one vear and selectmen and members of the school commit-
tee for terms of three years to replace those whose terms expire. When a
vacancy or vacancies occur in the membership of the board of selectmen,
the board of selectmen shall call a special town election to fill the vacancy
or vacancies for the unexpired term or terms, except that if such vacancy
or vacancies occur less than one hundred days prior to the annual election

- and not less than three members of such board remain in office, the vacan-

cy or vacancies shall remain unfilled until such annual election {See Note
#1, Amendments), When a vacancy or vacancies occur in the membership
of the school committee, the board of selectmen shall call a special town
election to fill the vacancy or vacancies for the unexpired term or ferms,
except that if such vacancy or vacancies occur less than one hundred days
prior to the annual election and not less than three members of such com-
mittee remain in office, the vacancy or vacancies shall remain unfilled un-
til such annual election {See Note #2, Amendments). The powers, duties
and responsibilities of elected officials shall be as now or hereafter provid-
ed by applicable statutes and bylaws and votes of the town, except as here-
in otherwise provided.

Town of Concord - Town Charter
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SECTION 2,

APPOINTED OFFICIALS

The selectmen shall appoint a town manager as provided in Section 5, who
may thereafter be removed as provided in Section 7.

The selectmen shall appoint a library committee, a planning board, a board
of appeals, a town accountant, trustees of town donations, a personnel
board, a public ceremonies and celebrations committee (see Note #3,
Amendments), election officers, registrars of voters other than the town
clerk and such other officers, boards and committees as they shall hereafter
be directed to appoint by bylaw or vote of the fown, and such temporary or
ad hoc committees as in their judgment shall from time to time be neces-
sary or desirable {see Note #3, Amendments). The selectmen may, by ma-
jority vote, undertake an investigation of the affairs of any committee,
board or official appointed by them or by the town manager, and they shall
have access to all records and other documents which they may deem nec-
essary or desirable for this purpose. The selectmen may remove, after
such hearing as the selectmen may deem advisable, any of the officers,
boards or committees appointed by them under the provisions of this para-
graph B, or any member thereof, other than the town clerk.

The selectmen shall, at the respective times specified in clauses 1 and 2
herein and at intervals of not more than ten {10) years thereafter appoint
the following special committees:

. within one year after this paragraph takes effect, a committee for the
purposes of reviewing and recodifving the existing zoning bylaw and
revising the building code of the town; and

£

within one year after this paragraph takes effect, a committee for the
purpose of reviewing and recodifying all other existing bylaws of the
town.

(Clause 3 deleted. See Note #8, Amendments)

Within one year following its appointment, each such committee shall
submit a report to the selectmen with specific recommendations for action
to be taken to accomplish the purpose of such committee. (See Note #5,
Amendments)

The moderator shall appoint a finance committee and such other officers,
boards and committees as he shall herein after be dmrected to appoint by
bylaw or vote of the town.

Town of Concord — Town Charter
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D. The town manager shall appoint, upon merit and fitness alone, and may
remove for cause:

1. a town clerk, a fown treasurer, a town collector and a board of five
assessors (see Note #7, Amendments), subject however, in each in-
stance, to the approval of the selectmen;

2. all other officers, boards, committees and employees of the town,
with the exception of the elected officials specified i Section 1,
officials, boards and committees appointed by the school commuit-
tec and by the selectmen and moderator as herein before in this
Section 2 provided and empiovees of the same.

SECTION 3. MEMBERSHIP; TERMS; POWERS, DUTIES,
RESPONSIBILITIES; TERMINATION

The membership of boards and committees appointed as provided in Section 2, the length
of the term of each member thereof and of officers so appointed, and the powers, duties
and responsibilities of the same shall be as now or hereafter provided by applicable stat-
utes and bylaws and votes of the town, except as herein otherwise provided. Upon ap-
pointment and qualification of the various officials as provided for in Section 2, the term
of office and all powers and duties of each person theretofore holding each such office
shall cease and be terminated.

SECTION 4. MULTIPLE OFFICERS

Neither the moderator nor any member of the board of selectmen, the school committee,
or the finance committee may, during the term for which he was elected or appointed, be
elected or appointed to any other town office, except as otherwise provided-herein. Any
person appointed by the town manager to any town office under the provisions of this act
or of any other statute of the Commonwealth shall be eligible during the term of said of-
fice to appointment to any other town office, except the town accountant shall not be eli-
gible to hold the position of town treasurer or town collector, Subject to the approval of
the selectmen, the town manager may assume the powers, duties, and responsibilities of
any officer, board or committee which he is authorized to appoint, such assumption to be
evidenced by and effective upon the filing with the town clerk of a written declaration of
such assumption signed by the town manager, and thereupon each officer, board or com-
mittee whose powers, duties and responsibilities are so assumed by the town manager
shall be discharged and shall have no further powers, duties or responsibilities as such.

Town of Concord — Town Charter
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SECTION 5. APPOINTMENT OF TOWN MANAGER

The selectmen elected as provided herein shall appoint, as soon as practicable, for a term
of three years, a town manager who shall be a person especially fitied, in their opinion, by
education, training and experience to perform the duties of the office. The town manager
shall be appointed without regard to his political beliefs. (Sentence deleted. See Note #9,
Amendments). No holder of elective office in the town shall within two years of holding
of such office be eligible for appointment as town manager. The town manager may be
appointed for successive terms of office. Before entering upon the duties of his office, he
shall be sworn, in the presence of & majority of the selectmen, to the faithful and impartial
performance thereof by the town clerk or by a justice of the peace or notary public. He
shall execute & bond in favor of the town for the faithful performance of his duties in such
sum and with such sureties as may be fixed or approved by the selectmen.

SECTION 6. APPOINTMENT OF A TEMPORARY TOWN MANAGER

In the event of the temporary absence or disability of the town manager, he may appoint,
subject to the approval of the selectmen, a suitable person to perform the duties of the
manager during such absence or disability. If the town manager fails to make such ap-
pointment or the person so appointed fails to serve, the selectimen may appoint a suitable
person, who may be a selectman, to perform such duties. In the event of any vacancy in
the office of town manager or the suspension of the town manager as hereinafter provid-
ed, the selectmen shall, within seven days, appoint the person to perform such duties.

SECTION 7. REMOVAL OF TOWN MANAGER

The selectmen may remove the town manager by the affirmative vote of at least three
members of the board. At ieast thirty days before such proposed removal shall become
effective, the selectmen shall file a preliminary written resolution with the town clerk set-
ting forth the specific reasons for his proposed removal. The town clerk shall forthwith
deliver a copy of such resolution to the town manager or mail the same to him by regis-
tered mail at his last known address. The manager may file with the seiectmen, within
seven days after receipt of such copy, a written request for a public hearing not ecarlier
than ten days nor iater than twenty days after the filing of such request. After such public
hearings, if any, otherwise at the expiration of thirty days following the filing of the pre-
Hminary resolution and after full consideration, the selectmen, by the affirmative vote of
at least three members of the board may adopt a final resolution of removal. In the pre-
liminary resolution, the selectmen may suspend the manager from duty. but shall in any
case cause to be paid to him forthwith any unpaid balance of his salary for the then cus-
rent month and, at the discretion of the selectmen, such additional amount not in excess
of three months' salary, as the selectmen shall deem proper.

Town of Concord — Town Charter
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SECTION 8. COMPENSATION OF TOWN MANAGER

The town manager shall receive such compensation for all services performed by him as
the selectmen shall determine, but it shall not exceed the amount appropriated therefor by
the town.

SECTION 9. POWERS AND DUTIES OF TOWN MANAGER

in addition to specific powers and duties provided elsewhere in this act the town manager
shall have the general powers and duties enumerated in this section:

A The town manager shali supervise and direct and shall be responsibie for
the efficient administration of all officers, boards and committees appoint-
ed by him and their respective departments.

B. He may, with the approval of at least three of the selectmen, establish,
combine, reorganize, or discontinue departments under his supervision;
and, with the approval of both the selectmen and the finance committee, he
may transfer all or part of the appropriation of a discontinued department
to any other department, any balance not so transferred to be returned to
the town treasury.

C. “With respect to the wage or salary and classification of employees appoint-
ed by the town manager, he shall be governed by the provisions of the
"Wage and Salary Classification Plan - Town of Concord, Massachusetts”,
as the same may be amended from time to time and for so long as the same
may remain in force.

D. The town manager shall keep full and complete records of his office, and
shall render as often as may be required by the selectmen a full report of all
operations during the period reported on.

E. With the exception of property under the jurisdiction of the school com-
mittee, the town manager shall have full and exclusive jurisdiction over
the rental and use of all town property, and shall be responsible for the
proper maintenance and repair thereofi and, upon request by the school
committee, he shall be responsible for the maintenance and repair of prop-
erty under its jurisdiction, but only to such extent and for such period as
the school committee shall from time to time specify. He shall be respon-
sible for the preparation of plans and the supervision of work on existing
and on new buildings and grounds, uniess a special committee of the town
1s created for such purpose.

Town of Concord — Town Charter
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F. The town manager shall purchase all supplies and materials and equipment
and award all contracts for all departments of the town, but he shall make
purchases for departments not under his supervision only upon requisition
duly authorized by the head of such department.

G. The town manager shall administer either directly or through a person or
persons appointed by him in accordance with this act ail provisions of
general and special laws applicable to the town and bylaws and votes of
the town, within the scope of his duties, and all rules and reguiations made
by the selectmen,

H. The town manager, subject to the approval of the board of selectmen, shall
have authority to prosecute, defend and compromise all litigation to which
the town is a party, and to employ counsel whenever in his judgment it
may be necessary.

L The town manager shall perform such other duties consistent with his of-
fice as may be required by bylaw or vote of the town or by vote of the se-
Jectmen.
SECTION 14. INVESTIGATION BY TOWN MANAGER

The town manager may without notice cause the affairs of any committee, board, or offi-
ciat under his control or the conduct of any officer or employee thereof to be examined.
The town manager shall have access to all town books and papers for information neces-
sary for the performance of his duties.

SECTION 11. RELATIVE TO DUTIES OF BOARDS AND OFFICERS
APPOINTED BY TOWN MANAGER

Except as otherwise herein provided, each committee, board and officer appointed by the
town manager shall, in the performance of their duties, be subject to the general supervi-
sion and direction of the fown manager. Such committees and boards shall promptly or-
ganize for the proper conduct of their respective offices. Each committee and board
member and each officer appointed by the fown manager shall hold office until his suc-
cessor has been appointed and qualifies, uniess his office shall have become vacant by
reason of his resignation or removal.

SECTION 12. VACANCIES TO BE FILLED BY TOWN MANAGER

Any vacancy in an office or committee or board over which the town manager has power
of appointment shall be filled by the town manager, as hereinbefore provided.

Town of Concord - Town Charter
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SECTION 13, OATH OF OFFICE OF TOWN OFFICIALS

All elected officials shall be sworn to the faithful performance of their respective duties
by the town clerk or a justice of the peace or notary public, except that the town clerk
shall be sworn to the faithful performance of his duties by the chairman of the Board of
Selectmen or by a justice of the peace or notary public.

SECTION 14, WARRANTS

A copy of each warrant for the payment of town funds prepared by the town accountant
shall be submitted to the town manager who shall make recommendation to the selectmen
with respect to the approval or disapproval by them of each such warrant or of any item or
items in any such warrant.

SECTION 15. RECEIPTS PAID TO TREASURY

Every official shall pay into the treasury of the town all amounts received by him on be-
half of the town and all fees received by him in accordance with the provisions of any
general or special law and shall make a full and true return thereof to the town account-
ant.

SECTION 16. ESTIMATES OF EXPENDITURES

Not less than 90 days before the annual town meeting each year (See Note #4, Amend-
ments), the town manager shall submit to the selectmen a careful detfailed estimate in
writing of the probable expenditures of the town government for the ensuing fiscal year,
stating the amount required to meet the interest and maturing bonds and notes or other
outstanding indebtedness of the town, and showing specifically the amount necessary to
be provided for cach fund and department, together with a statement of the expenditures
of the town for the same purposes in the two preceding years and an estimate of the ex-
penditures for the current year. He shall also submit a statement showing all revenues
received by the town in the two preceding fiscal years together with an estimate of the
receipts of the current year and an estimate of the amount of income from all sources of
revenue exclusive of taxes upon property in the ensuing year. He shall report the proba-
ble amount required to be ievied and raised by taxation to defray all expenses and liabili-
ties of the town together with an estimate of the tax rate necessary to raise said amount.
For the purpose of enabling the town manager to make up the annual estimates of expend-
itures, all boards, officers, and committees of the town shall, upon his written request,
furnish all information in their possession and submit to him in writing a detailed esti-
mate of the appropriations required for the efficient and proper conduct of their respective
departments during the next fiscal year.

Town of Concord — Town Charter
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SECTION 17. ANNUAL BUDGET

The selectmen shall consider the tentative budget submitted by the town manager and
make such recommendations relative thereto as they may deem expedient and proper in
the interests of the town. Not less than 60 days before the annual town meeting each year
the selectmen shall transmit a copy of the budget together with their recommendations
relative thereto to each member of the finance committee. (See Note #6, Amendments)

SECTION 18. DUTIES OF CERTAIN TOWN OFFICIALS RELATIVE TO
ELECTION

It shall be the duty of the selectmen and the town clerk in office and any other town offi-
cial upon whom by reason of his office a duty devolves under the provisions of their act,
when this act is accepted by the registered voters as herein provided, to comply with all
the requirements of law relating to elections, to the end that all things may be done neces-
sary for the nomination and election of the officers first to be elected under this act.

SECTION 19. SUBMISSION OF ACT AND TIME OF TAKING EFFECT

This act shall be submitted to the qualified voters of the town of Concord for acceptance
at the first annual town election occurring not less than thirty days after the passage of
this act. The vote shall be taken by ballot in answer to the question which shall be printed
on the official ballot: "Shall an act passed by the General Court in the year nineteen hun-
dred and fifty-two entitled 'AN ACT ESTABLISHING A SELECTMEN-MANAGER
FORM OF GOVERNMENT FOR THE TOWN OF CONCORD' be accepted?" If this
act shall be so accepted by a majority of the qualified voters voting thercon it shall be-
come and be in full force and effect immediately after the final adjournment of the annual
town meeting held in the year following the year in which this act is so accepted, provid-
ed, however, that said annual town meeting shall be held in conformance with the provi-
sions of this act. If this act is rejected by the gualified voters of the town of Concord
when first submitted to said voters under this section, it shall be submitted for acceptance
in like manner to such voters at the next following annual town election in said town, and
if it is not accepted at said annual election, it shall again be submitted for acceptance in
like manner to such voters at the next following annual election and, if accepted by a ma-
jority of such voters voting thereon at either of said elections, shall take effect as herein-
before provided.

SECTION 26. BYLAWS, RULES, ETC.

All laws, bytaws, votes, rules and regulations in force in the town of Concord when this
act takes effect, not inconsistent with its provisions, whether enacted by authority of the
town or any other authority, shall continue in full force and effect until otherwise provid-

Town of Concord — Town Charter
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ed by law, bylaw, or vote; all other laws, bylaws, votes, rules and regulations, sc far as
they refer to the town of Concord, are hereby repealed and annuliled, but such repeal shall
not revive any pre-existing enactment.

SECTION 21. REVOCATION OF ACCEPTANCE

At any time after the expiration of three years from the date on which this act is accepted.,
and not less than sixty days before the date of an annual meeting, a petition, signed by not
iess than twenty percent of the registered voters of the town, may be filed with the se-
lectmen, requesting that the question of revoking the acceptance of this act be submitted
to the voters at the next annual town meeting. At said election the question shall be
printed on the official ballot: "Shall the acceptance by the town of Concord of an act
passed by the General Court in the year nineteen hundred and fifty-two entitled 'AN ACT
ESTABLISHING A SELECTMEN-MANAGER FORM OF GOVERNMENT FOR THE
TOWN OF CONCORD' be revoked?" If such revocation is favored by a majority of the
qualified voters voting thereon, the acceptance of this act shall be revoked and this act
shall become null and void beginning with the annual town meeting next following such
vote, provided that all town officers holding office under this act shall continue to hold
office until their successors have been duly qualified. At the first annual town election
following such vote of revocation the registered voters of the fown shall elect by ballot all
elective officers, boards, and committees whose election to office was required immedi-
ately prior to the acceptance of this act, provided however, that the town does not vote to
accept other plans which provide for a different arrangement from that existing immedi-
ately prior to the acceptance of this act. It shall be the duty of the selectmen and the town
clerk in office and any other town official upon whom by reason of his office a duty de-
volves when this act is revoked, to comply with all of the requirements of this section re-
lating to elections to the end that ali things may be done necessary for the nomination and
election of the officers required to be elected following the revocation of this act. The
said revocation shall not affect any contract then existing or any action at law or any suit
in equity or any other proceedings then pending, with the exception of any contract made
by the town with the town manager then in office, whose contract shall be terminated
immediately upon such vote, but who shall receive three months' compensation from the
date following such vote. The board of selectmen shall be charged with all the powers
and duties of the town manager which duties and responsibilities may be discharged by
themselves or by a temporary town manager appointed by them. Any special laws rela-
tive to said town which are repealed by this act shall be revived by such revocation. All
laws, bylaws, votes, and rules and regulations repealed and annulled, as provided in Sec-
tion 20, shall be revived by such revocation. Bylaws, votes and rules and regulations in
force when said revocation takes effect, so far as consistent with the general laws respect-
ing town government and town officers and with special laws, shall not be affected
thereby.

Approved May 5, 1952

Town of Concord — Town Charter
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NOTES ON CHARTER AMENDMENTS
Section Amended Noted Below

_ Article 2, Town Meecting, October 10, 1972; passed by the General Court,

Acts 1973, Chapter 179 (Section 1C amended)

Article 3, Town Meeting, October 10, 1972; accepted by the Town of Con-
cord at Town Election 1973 (Section 1C amended)

Article 4, Town Meeting, October 10, 1972; accepted by the Town of Con-
cord at Town Election 1973 (Section 2B amended)

Article 5, Town Meeting, October 10, 1972; accepted by the Town of Con-
cord at Town Flection 1973 (Section 16 amended)

Article 18, Town Meeting, March 6, 1973; accepted by the Town of Concord
at Town Election 1974 (Section 2B amended)

Article 8, Town Meeting, May 6, 1974; accepted by the Town of Concord at
Town Election 1975 (Section 17 amended)

Article 39, Town Meeting, April 4, 1978; accepted by the Town of Concord
at Town Election 1979 (Section 21> amended)

Article 48, Town Meeting, April 9, 1984; accepted by the Town of Concord
at Town Election 1985 (Section 2B amended)

Article 69, Town Meeting, May 8§, 2003; passed by the General Court, Acts
2004, Chapter 347, September 16, 2004 (Section 5 amended)
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HISTORY OF THE CHARTER OF THE TOWN OF CONCORD

On March 12, 1956, the Selectmen-Manager form of government became effective in the
Town of Concord. This was the result of a special act passed by the General Court in
1952*, which act was accepted by the Town of Concord at the Annual Town Election of
1955,

Although adopted in 1956, the Charter falls under the 1966 Home Rule Amendment (Ar-
ticle 89) of the Massachusetts State Constitution. This was made certain by a letter from
the Commonwealth's Attorney General to the Concord Town Counsel, dated June 29,
1972, Amendments to the Charter may therefore be made according to the procedures
defined by the Home Rule Amendment in its Section 9.

The Charter was amended by a special act passed by the General Court in 1973 ("An Act
Providing for the Election of Persons to Fill Vacancies in the Membership of the Board of
Selectmen of the Town of Concord"} upon petition by the Town voted at the Town Meet-
ing in October 1672,

It has also been amended by referendum vote. A list of these amendments is provided on
page 11 of this document. They are referenced by number in the Charter text.

The contents of the special act of 1952, as amended, are set forth in this Section.

The document as a whole will be referred to as the "Selectmen-Manager Charter,” or
simply as the "Charter".

*Passed by the General Court in 1952 (Acts 1952, Chapter 280);
Accepted by the Town of Concord at Town Election, March 7, 1955;
Effective 11:58 p.m., March 12, 1956,

Town of Concord — Town Charter
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HOUSE DOCKET. NO. 3984 FILED ON: 6/25/2015

SE.,.““-..“.“NQ.?%S

The Commonwealth of Massachusétts

PRESENTED BY:

Cory Atkins

To ihe Honorable Senate and House of Representatives of the Commonwealth of Massachuselis in General

Court assembled:

The undersigned legisiators and/or citizens respectfully petition for the agopiion of the accompanying bill:

An Act to amend the town charter of Concord.

PETITION OF:

INAME: ‘ | DISTRICT/ADDRESS:
_______ . [4th Middlesex

Michael J Barrett Thncz’Mzdd!eser
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HOUSE DOCKET, NQ., 3984 FILED ON: 8/25/2015
HOUSE & & [ L. & L [ ] [ L] & & & % [ ] N@t 3685
By Ms. Atkins of Concord, a petition {accompanied by bil
Michael J. Barrett (by vote of the town) that the town of Concord be authorized to amend the

The Commonwealth of Massachusetts

-

In the One Hundred and Eighty-Ninth General Court
{2015-2016)

An Act to amend the town charter of Concord.

Be it enacted by the Senate and House of Representatives in General Cowrt assembled. and by the authority
af the same, as follows: '

SECTION 1. Chapter 280 of the Acts of 1952 is hereby amended to add immediately
before section | thereof a preamble reading: “Preamble: The legisiative body of the Town is an

open town meeting, open to all registered voters of the Town.”

SECTION 2. Chapter 280 of the Acts of 1952 is hereby amended by substituting for the
term “board of selectmen.” and for the word “selectmen.” in each and every place in which either
one appears. the term “select board™ or “member of the select board.” by substituting the words
“his or her™ for the word “his” In each and every place in which it appears. and by substituting

the term “member of the select board™ for the word “selectman™ in each and every place where it

appears.
SECTION 3. Chapter 280 of the Acts of 1932, section 2(B)(1). is hereby amended by
deleting from the end the words “and revising the building code of the town.”

2of3

. House. No. 3685 of Cory Atkins and

charter of said town. Municipalities and Regional Government. [Local Approval Received.]
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SECTION 4. Chapter 280 of the Acts of 1952, section 21, is hereby amended by deleting
the word “sixty” from the first sentence of the section, and replacing it with the word “one-

hundred-twenty.”

SECTION 5. Chapter 280 of the Acts of 1952, section 1C, is hereby amended by
inserting immediately before the final sentence thereof the foliowing: “In the event that the
moderator is absent, disabled from the performance of his or her duties, or has recused him or
herself, the deputy m-odérator elected at the Annual Town Meeting shall act as moderator; in the
event of a vacancy in the position of moderator, the deputy moderator shall act as moderator

until the next regularly elected moderator takes office.”
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Dear Massachusettis Residents:

One of the most important functions of the Attorney General’s Office is to promote
openness and transparency in government. Every resident of Massachusetts should be able to
access and understand the reasoning behind the government policy decisions that affect our
lives, My office is working to achieve that goat! throusgh fair and consistent enforcement of the
Open Meeting Law, along with robust educational outreach about the law's reguirements.

The Open Meeting Law requires that most meetings of public bodies be held in public,
and it estabiishes rules that public bodies must foliow in the creation and maintenance of
records relating to those meetings. Qur office is dedicated to providing educational materials,
outreach and training sessions to ensure that members of public bodies and citizens understand
their rights and respeonsibilities under the {aw.

Whether you are a town clerk or town manager, a member of a public body, ora
concerned citizen, § want {o thank you for taking the time to understand the Open Meeting Law.
i vou would like additional guidance on the [aw, t encourage you to contact my Division of Open
Government at (617} 963-2540 or visit our wehsiie at www.mass.gov/agofopenmesting for
more information.

Sincerely,

Lo

Maura Healey
Massachusetts Aitorney General



Attorney General's Open Meeting Law Guide

Dryervieg:

Pornose of the Law

The purpose of the Open Meeting Law is o ensure transparency in the deliberations
on which public policy is based. Because the demaocratic process depends on the public
having knowiedge about the considerations underlying governmental action, the Open
Meeting Law requires, with some exceptions, that meetings of public bodies be open to
the public. H also seeks to balance the public’s interest in withessing the deliberations
of public officials with the government’s need to manage its operzations efficiently.

Attornev Genaral's Authority

The Open Meeting Law was revised as part of the 2009 Ethics Reform Bill, and now
centralizes responsibility for statewide enforcement of the law in the Attorney General's
Office. G.L. ¢, 30A, § 19(a). To help public bodies understand and comply with the law,
the Attorney General has created the Division of Open Government. The Division of
Open Government provides training, responds to inguiries, investigates complaints, and
when necessary, makes findings and orders remedial action to address violations of the
law. The purpose of this Guide is to inform elected and appointed members of pubiic
bodies, as weli as the interested pubiic, of the basic requirements of the law.

Lertification

Within two weeks of a member’s election or appointment or the taking of the oath
of office, whichever occurs later, all members of public bodies must complete the
attached Certificate of Receipt of Open Meeting Law Materials certifying that they have
received these materials, and that they understand the requirements of the Open
Meeting Law and the consegquences of violating it. The certification must be retained
where the public body maintains its official records. All pubiic body members should
familiarize themselives with the Open Meeting Law, the Attorney General's regulations,
and this Guide.

In the event a Certificate has not vet been compieted by a presently serving
member of a public body, the member should complete and submit the Certificate at

the earliest opportunity {o be considered in compliance with the law.

Croen Meeling Law Website

This Guide is intended to be a clear and concise explanation of the Open Meeting
Law's requirements. The complete law, as well as the Attorney General's regulations,
training materials, and determinations and declinations as to compiaints can be found
on the Attorney General's Open Meeting website, www.mass.gov/ago/openmesting.
Members of public bodies, other local and state government officials, and the public are

Open Meeting Law Guide Page 2 Version 3.18.15
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encouraged to visit the website regularly for updates on the law and the Attorney
General's interpretations of it.

Whiat meetings are coversd by the Onen Moeting Law?

With certain exceptions, all meetings of a public body must be open to the public. A
meeting is generally defined as “a deliberation by a public body with respect tc any
matter within the bady’s jurisdiction.” As explained more fully below, a deliberation is a
communication between or among members of a public body.

These four guestions will help determine whether a communication constitutes a
meeting subject 1o the law:

1) is the communication between or among members of a public body;

2)if so, does the communication constitute a deliberation;

3} does the communication invoive a matter within the body’s jurisdiction; and
4) if so, does the communication fail within an exception listed in the faw?

What constifuies 2 public bogy?

While there is no comprehensive tist of public bodies, any multi-member board,
commission, commitiee or subcommittee within the executive or legisiative branches’
of state government, or within any county, district, city, region or town, if established to
serve a public purpose, is subject to the iaw. The law includes any multi-member body
created to advise or make recommendations to a public body, and also includes the
governing board of any local housing or redevelopment authority, and the governing
board or body of any authority established by the Legisiature to serve a public purpose.
The law excludes the Legislature and its committees, bodies of the judicial branch, and
bodies appointed by a constitutional officer solely for the purpose of advising a
constitutional officer.

Boards of selectmen and school committees (including those of charter schools) are
certainly subject to the Open Meeting Law, as are subcommittees of public bodies,
regardless of whether their role is decision-making or advisory. Individual government
officials, such as a town manager or police chief, and members of their staff are not

“subject to the law, and so they may meet with one another to discuss public business
without needing to comply with Open Meeting Law requirements. This exception for
individual officiais to the general Open Meeting Law does not apply where such officials
are serving as members of a multiple-member public body that is subject to the faw.

Bodies appointed by a public official solely for the purpose of advising the officiat on
a decision that individual couid make alone are not public bodias subject to the Open
Meeting Law. For example, a school superintendent appoints a five-member advisory
body to assist her in nominating candidates for school principal, a task the

* Although the Legislature itself is not a public body subject to the Open Meeting Law, certain
tegislative commissions must follow the Law’s requirements.
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superintendent could perform herself. That advisory body would not be subject to the
Open Meeting Law.’

What constitutes p delinershiony

The Open Meeting Law defines deliberation as “an oral or written communication
through any medium, including electronic mail, between or among a quorum of a public
body on any public business within its jurisdiction.” Distribution of a meeting agenda,
scheduling or procedural information, or reports or documents that may be discussed at
a meeting is often helpful to public body members when preparing for upcoming
meetings. These types of communications generally wilt not constitute deliberation,
provided that, when these materials are distributed, no member of the public body
sxXpresses an opinion on matters within the body’s jurisdiction. Additionally, certain
communications that may otherwise be considered deliberation are specifically exempt
by statute from the definition of deliberation {for example, discussion of the recess and
continuance of 2 Town Meeting pursuant to G.L. ¢. 39, § 10A(a) is not deliberation).

To be a deliberation, the communication must involve a guorum of the public body,
A guorum is usually a simple majority of the members of a public body. Thus, a
communication among less than a quorum of the members of a public bedy will not be
a deliberation, unless there are multiple communications among the members of the
public body that together constitute communication among a guorum of members.
Courts have held that the Open Meeting Law applies when members of a public body
communicate in a serial manner in order to evade the application of the law.

Note that the expression of an opinien an matiers within the body’s jurisdiction to a
guorum of a public body is a deliberation, even if no other public body member
responds. For example, if a member of a public body sends an email to a quorum of a
public body expressing her opinion on a matter that could come before that body, this
communication violates the law even if none of the recipients responds.

What matters are within the lurisdiction of the public bogdy?

The Open Meeting Law applies only to the discussion of any “matter within the
body’s jurisdiction.” The law does not specifically define “jurisdiction.” As a general
rule, any matter of public business on which a quorum of the public body may make a
decision or recommendation is considered a matter within the jurisdiction of the pubiic
body. Certain discussions regarding procedural or administrative matters may also
refate to public business within a body's jurisdiciion, such as where the discussion
involves the organization and leadership of the public body, committee assignments, or
rules or bylaws for the body. Statements made for political purposes, such as where a
public body’s members characterize their own past achievements, generally are not
considered communications or public business within the jurisdiction of the public
body.

Z_Sﬁ Connelly v. School Committee of Hanover, 409 Mass, 232 {1991).
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What are the sxceptions o the definition of 2 mesting?

There are five exceptions to the definition of a meeting under the Open Meeting
Law.

1. Members of a public body may conduct an on-site inspection of a project or
program; however, they may not deliberate at such gatherings;

2. Members of a public body may attend a conference, training program or event;
however, they may not deliberate at such gatherings;

3. Members of a public body may attend a meeting of another public body provided
that they communicate only by open participation; however, they may not
deliberate at such gatherings;

4. Meetings of quasi-judicial boards or commissions held solely te make decisions in an
adjudicatory proceeding are not subject to the Open Meeting Law; and

5. Town Meetings, which are subject to other legal requirements, are not governed by
the Open Meeting Law. See, e.g. G.L. c. 39, §§ 9, 10 (establishing procedures for
Town Meeting).

The Attorney General interprets the exemption for “guasi-judicial boards or
commissions” to apply only to certain state “guasi-judicial” bodies and a very limited
number of public bodies at other levels of government whose proceedings are
specifically defined as “agencies” for purposes of G.L. ¢. 30A.

We have received several inquiries about the exception for Town Meeting and
whether it appiies to meetings outside of a Town Meeting session by Town Meeting
members or Town Meeting committees or 1o deliberation by members of a public body
—such as a board of selectmen — during a session of Town Meeting. The Attorney
General interprets this exemption to mean that the Open Meeting Law does not reach
any aspect of Town Meeting. Therefore, the Attorney General will not investigate
complaints alleging violations in these situations, Note, however, that this is a matter of
interpretation and future Attorneys General may choose te apply the law in such
situations.

What are the recuirements for pasting notice of meetines?

Except in cases of emergency, a public body must provide the public with notice of
its meeting 48 hours in advance, excluding Saturdays, Sundays, and legal holigays.
Notice of emergency meetings must be posted as soon as reasonably possibie prior to
the meeting. Also note that other iaws, such as those governing procedures for public
hearings, may require additional nofice.

What are the reguirements for filing and posting meeting notices Tor focal public
bodies?

For local public bodies, meeting notices must be filed with the municipal clerk with
enough time to permit posting of the notice at ieast 48 hours in advance of the public
meeting. Notices may be posted on a bulletin board, in 2 ioose-leaf binder, or on an
electronic display (e.g. television, computer monitor, or an electronic bulletin board),
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provided that the notice is conspicuously visible to the public at ail hours in or on the
municipal building in which the clerk’s office is located. In the event that the meeting
notices posted in the municipal building are not visibie to the public at all hours, then
the municipality must either post notices on the ouiside of the building or folow one of
these alternative posting methods approved by the Attorney General in 940 CMR
28.03{2)(b):

» public bodies may post notice of meetings on the municipal website;

# public bodies may post notice of meetings on cable television, AND, post notice or
provide cable television access in an alternate municipal building {e.g., potice or fire
station) where the notice is accessible at all hours;

e« public bodiss may post notice of meetings in a newspaper of generai circulation in
the municipality, AND, post notice or a copy of the newspaper containing the
meeting notice at an alternate municipal building (e.g., police or fire station} where
the notice s accessibie at all hours;

o public bodies may place a computer monitor or electronic or physical bulletin board
dispiaying meeting notices on or in a doot, window, or near the entrance of the
municipal building in which the cierk’s office is located in such a manner as to be
visible to the public from outside the building; or

e public bodies may provide an audio recording of meeting notices, available to the
public by telephone at ail hours.

Prior to utilizing an alternative posting method, the clerk of the municipality must
inform the Division of Open Government of its notice posting method and must inform
the Division of any future changes to that posting method. Public bodies must
consistently use the most cusrent notice posting method on file with the Division. A
description of the alternative posting method must also be posied on or adiacent 10 the
main and handicapped accessible entrances to the building where the cleri’s office is
located. Note that, even if an alternative posting method has been adopted, meeting
notices must still be available in or around the clerk’s office so that members of the
public may view the notices during normal business hours.

YWhat are the requirements for posting notices Tor regional, district, courty and state
public hodies?

e  For regional or district public bodies and regional school districts, meeting notices
must be filed and posted in the same manner required of local public bodies in each
of the communities within the region or district. As an alternative methed of notice,
a regional or district pubiic body may post a meeting notice on the regional or
district public body’s website. A copy of the notice must be filed and kept by the
chair of the pubiic body or the chair’s designee.

Version 3.18.15
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e County public bodies must file meeting notices in the office of the county
commissioners and post notice of the meeting in a manner conspicuously visible to
the public at all hours at a place or places designated by the county commissioners
for notice postings. As an alternative method of notice, a county pubiic body may
post notice of meetings on the county public body’s website. A copy of the notice
shall be filed and kept by the chair of the county public body or the chair’s desighee.

¢ State public bodies must file meeting notices by posting the notice on the website of
the public body or its parent agency. The chair of a state public body must notify
the Attorney General in writing of the website address where notices will be posted,
and of any subsequent changes to that posting location. A copy of each meeting
notice must also be sent to the Secretary of State’s Regulations Division and should
be forwarded to the Executive Office of Administration and Finance, which
maintains a listing of state public body meetings.

& note about accessibility

Pubiic bodies are subject to all applicable state and federal laws that govern
accessibility for persons with disabilities, These laws include the Americans with
Disabilities Act, the federal Rehabilitation Act of 1973, and state constitutional
provisions, For instance, public bodies that adopt website posting as an alternative
method of notice must ensure that the website utilizes technology that is readily
accessible to people with disabilities, including individuals who use screen readers. All
open meetings of public bodies must be accessible to persons with disabilities. Meeting
jocations must-be accessibie by wheeichair, without the need for special assistance.
Aiso sign language interpreters for deaf or hearing-impaired persons must be provided,
subject to reasonable advance notice.® The Attorney General's Disability Rights Project
is available to answer guestions about accessibility and may be reached at
{617} 963-2939.

Wihat information must meeting nofices contain?

Meeting notices must be posted in a legible, easily understandable format; contain
the date, time, and place of the meeting; and list all topics that the chair reasonably
anticipates, 48 hours in advance, will be discussed at the meeténg: The list of topics
must be sufficiently specific to reasonably inform the public of the issues to be discussed
at the meeting. Where there are no anticipated topics for discussion in open session
other than the procedural requirements for convening an executive session, the public
body should list “open session” as a topic, in addition 1o the executive session, so the
pubiic is aware that it has the opportunity to attend and learn the basis for the
executive session,

® The Massachusetts Commission for the Deaf and Hard of Hearing will assist with arrangements for a
sign language interpreter. The Commission may be reached at 617-740-1600 VOICE and 617-740-1700
TTY.
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Meeting notices must also indicate the daie and time that the notice was posted,
either on the notice itself or in a document or website accompanying the notice. Ifa
notice is revised, the revised notice must also conspicuously record both the date and
time the original notice was posted as well as the date and time the last revision was
posted. Recording the date and time enables the public to observe that public bodies
are complying with the Open Meeting Law's noiice requirements without reguiring
constant vigilance. Additionally, in the event of a complaint, it provides the Attorney
General with evidence of compliance with those requirements.

if & discussion topic s proposed afier a meeting notice is posted, and it was hot
reasonably anticipated by the chair more than 48 hours before the meeting, the public
body should update its posting to provide the public with as much notice as possibie of
what subjects will be discussed during the meeting. Although a public nody may
consider a topic that was not listed in the meeting notice if it was not anticipated, the
Attorney General strongly encourages public bodies 1o postpone discussion and action
on topics that are controversial or may be of particular interest to the public if the topic
was not listed in the meeting notice.

Wihen can & publis body mest in exogutive session?

While all mestings of public bodies must be open to the public, certain topics may
be discussed in executive, or closed, session. Before going into an executiive session, the
chair of the public body must first:

s  Canvene in open session;

e State the reason for the executive session, stating ali subjects that may be revealed
without compromising the purpose for which the executive session was called;

¢ State whether the public body will reconvene in open session at the end of the
executive session; and

¢ Take a roll calt vote of the body to enter executive session.

Where a public body member is participating in an executive session remotely, the
member must state at the start of the executive session that no other person is present
or able to hear the discussion at the remote location. The public body may authorize, by
a simple majority vote, the presence and participation of other individuals at the remote
participant’s location.

While in executive session, the public body must keep accurate records, alf votes
taken must be recorded by roll call, and the public body may only discuss matiers for

which the executive session was catlied.

The Ter Purposes for Bxecpiive Session

The law states ten specific purposes for which an executive session may be held,
and emphasizes that these are the only reasons for which a public body may enter
executive session,
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The ten purposes for which a public body may votie to hold an executive session are:

i. To discuss the reputation, character, physical condition or mental health, rather than
professional competence, of an individual, or to discuss the discipline or dismissal of,
or complaints or charges brought against, a public officer, employee, staff member or
individual. The individua! to be discussed in such executive session shali be notified in
writing by the public body at least 48 hours prior to the proposed executive session;
provided, however, that notification may be waived upon written agreement of the
parties.

This purpose is designed to protect the rights and reputation of individuals.
Nevertheless, where a public body is discussing an employee evaluation, considering
applicants for a position, or discussing the qualifications of any individual, these
discussions should be held in open session to the extent that the discussion deals with
issues other than the reputation, character, health, or any compiaints or charges against
the individual. An executive session called for this purpose triggers certain rights for the
individual who is the subject of the discussion. The individual has the right to be
present, though he or she may choose not to attend. The individual who is the subject
of the discussion may also choose 1o have the discussion in an open meeting, and that
choice takes precedence over the right of the public body to go into executive session.

While the imposition of disciplinary sanctions by a public body on an individual fits
within this purpose, this purpose does not apply if, for example, the public body is
deciding whether to lay off a large number of employees because of budgetary
constraints.

2. Yo conduct strategy sessions in preparation for negotiations with nonunion personnet
or to conduct collective bargaining sessions or contract negotiations with nonunion
personnel;

Generally, a public body must identify the specific non-union personnel or collective
bargaining unit with which it is negotiating before entering into executive session under
Purpose 2. A pubtic body may withhotd the identity of the nor-union personnel or
bargaining unit if publiciy disclosing that information wouid compromise the purpose for
which the executive session was called. While we generally defer to public bodies’
assessment of whether the inclusion of such details would compromise the purpose for
an executive session, a public body must be able to demonstrate a reasonable basis for
that claim if challenged.

White a public body may agree on terms with individua! non-union persannelin
executive session, the final vote to execute such agreements must be taken by the
public body in open session. in contrast, a public body may approve final terms and
execute a collective bargaining agreement in executive session, but should promptly
disclose the agreement in open session following its execution.

Collective Bargaining Sessions: These include not only the bargaining sessions, but
also include grievance hearings that are required by a collective bargaining agreement,
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To discuss strategy with respect to collective bargaining or litigation if an open
meeting may have a detrimental effect on the bargaining or litigating position of the
public body and the chair so declares;

Generally, a public body must identify the collective bargaining unit with which it is
negotiating or the litigation matter it is discussing before entering into executive session
under Purpose 3. A public body may withhoid the identity of the collective bargaining
unit or name of the litigation matter if publicly disciosing that information would
compromise the purpose for which the executive session was caiied. While we
generally defer 1o public bodies’ assessment of whether the inclusion of such details
would compromise the purpose for an executive session, a public body must be able to
demonstrate a reasonable basis for that ctaim if chalienged.

Collective Bargaining Strategy: Discussions with respect to collective bargaining
strategy include discussion of proposals for wage and benefit packages or working
conditions for union empioyees. The public body, if chailenged, has the burden of
proving that an open meeting might have a detrimental effect on its bargaining position.
The showing that must be made is that an open discussion may have a detrimental
effect on the collective bargaining process; the body is not required 1o demonstrate a
definite harm that would have arisen. At the time the execulive session is proposed and
voted on, the chair must state on the record that having the discussion in an open
session may be detrimental to the pubiic body’s bargaining or litigating position.

Litigation Strategy: Discussions concerning strategy with respect to ongoing
fitigation obviously fit within this purpose but only if an open meeting may have a
detrimental effect on the litigating position of the public body. Discussions relating to
potential litigation are not covered by this exemption unless that litigation is clearly and
imminently threatened or otherwise demonstrably likely. That a person is represented
by counsel and supports a position adverse to the public body’s does not by itself mean
that litigation is imminently threatened or likely. Nor does the fact that @ hewspaper
reports a pariy has threatened to sue necessarily mean imminent litigation,

Note: For the reasons discussed above, a public body’s discussions with its counse!
do not automatically fall under this or any other purpose for holding an executive
session.

To discuss the deployment of security personnel or devices, or strategies with respect
thereto;

To investigate charges of criminal misconduct or to consider the filing of criminal
compiaints;

This purpose permits an executive session to investigate charges of criminal
misconduct and to consider the filing of criminal complaints. Thus, it primarily involves
discussions that would precede the formal criminal process in court. Purpose 1is
refated, in that it permits an executive session to discuss certain complaints or charges,
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which may include criminal complaints or charges, but only those that have atready
been brought. However Purpose 1 confers certain rights of participation on the
individual involved, as well as the right for the individua! tc insist that the discussion
occur in open session. Purpose 5 does not reguire that the same rights be given to the
person who is the subject of a crimina! complaint. To the limited exient that there is
overlap between Purposes 1 and 5, a public body has discretion to choose which
purpose to invoke when going into executive session.

6. To consider the purchase, exchange, lease or value of real property if the chair
declares that an open meeting may have a detrimentat effect on the negotiating
position of the public body;

Generally, a public body must identify the specific piece of property it plans to
discuss before entering into executive session under Purpose 6. A public body may
withhold the identity of the property if publicly disclosing that information would
compromise the purpose for which the executive session was called. While we
generally defer to public bodies’ assessment of whether the inclusion of such details
would compromise the purpose for an executive session, a public body must be able to
demonstrate a reasonable basis for that claim if challenged.

Under this purpose, as with the coliective bargaining and litigation purpose, an
exacutive session may be held only where an open meeting may have a detrimental
impact on the body’s negotiating position with a third party. Atthe time that the
exacutive session is proposed and voted on, the chair must state on the record that
having the discussion in an open session may be detrimental to the public body’s
negotiating position,

7. To comply with, or act under the authority of, any general or special law or federal
grant-in-aid reguirements;

There may be provisions in state statutes or federal grants that require or
specifically allow a public body to consider a particular issue in & closed session. Before
entering executive session under this purpose, the pubiic body must cite the specific law
or federal grant-in-aid requirement that necessitates confidentiality. A public body may
withhold that information only if publicly disclosing it would compromise the purpose
for which the executive session was calied. While we generally defer to public bodies’
assessment of whether the inclusion of such details wouid compromise the purpose for
an executive session, a public body must be able to demonstrate a reasonabie basis for
that claim if challenged.

8. To consider or interview applicants for empioyment or appointment by a preliminary
screening committee if the chair declares that an open meeting will have a
detrimental effect in obtaining guaiified applicants; provided, however, that this
clause shall not apply to any meeting, inciuding meetings of a preiiminary screening
committes, to consider and interview applicants who have passed a prior preliminary
SCreening;
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This purpose permits a hiring subcommittee of a public body or a preliminary
screening committee to conduct the initial screening process in executive session. This
purpose does not apply to any stage in the hiring process after the screening committee
or subcommittee votes to recommend candidates 1o its parent body. 1 may, however,
include a review of resumés and multiple rounds of interviews by the screening
committee aimed at narrowing the group of applicants down to finalists. At the time
that the executive session is proposed and vated on, the chair must state on the record
that having the discussion in an open session will be detrimental to the publiic body's
ability to attract qualified applicants for the position. If the public body opts to convene
a preliminary screening committee, the committee must contain less than a quorum of
the members of the parent public body. The committee may also contain members
who are not members of the parent public body.

Note that a public body is not required to create a preliminary screening committee
to consider or interview applicants. However, if the body chooses to conduct the review
of applicants itself, it may not do so in executive session.

9. To meet or confer with a mediator, as defined in section 23C of chapter 233, with
respect to any litigation or decision on any public business within its jurisdiction
involving another party, group or enfity, provided that:

(i} any decision to participate in mediation shall be made in an open session and the
parties, issues invoived and purpose of the mediation shall be disclosed; and

(i) no action shall be taken by any public body with respect to those issues which are
the subiject of the mediation without deliberation and approval for such action at an
open sassion,

10. To discuss trade secrets or confidential, competitively-sensitive or other proprietary
information provided:

¢ inthe course of activities conducted by a governmental body as an energy supplier
under a license granted by the department of public utilities pursuant to section 1F
of chapter 164;

¢ inthe course of activities conducted as a municipal aggregator under section 134 of
said chapter 164; or

e inthe course of activities conducted by a cooperative consisting of governmental
entities organized pursuant o section 136.of said chapter 164;

e when such governmental body, municipal aggregator or cooperative determines
that such disclosure will adversely affect its ability to conduct business in relation to
other entities making, selling or distributing electric power and energy.

Biav & member of g nublic body particinate remosely?

The Attorney General's Regulations, 940 CMR 25.10, permit remote participation in
certain circumstances. However, the Attorney General strongly encourages members of
public bodies to physically attend meetings whenever possible. Members of public
bodies have a responsibility to ensure that remote participation in meetings is not used
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in a way that would defeat the purposes of the Open Meeting Law, namely promoting
transparency with regard to deliberations and decisions on which public policy is based.

Note that the Attorney General's reguiations enable members of public bodies to
participate remotely if the practice has been properly adopted, but do not require that a
pubtic body permit members of the public to participate remotely. ifa public body
chooses to allow individuals who are not members of the public body to participate
remotely in a meeting, it may do so without following the Open Meeting Law’s remote
participation procedures.

How ran the nractice of remote participation be adoptedy

Remote participation may be used during a meeting of a public body if it has first
been adopted by the chief executive officer of the municipality for local public bodies,
the county commissioners for county public bodies, or by a majority vote of the pu biic
body for retirement boards, district, regional and state pubtic bodies. The chief
executive officer may be the board of selectmen, the city council, or the mayor,
depending on the municipality. See G.L.c. 4, §7.

it the chief executive officer in a municipality authorizes remote participation, that
authorization appiies to ali public bodies in the municipality. 940 CMR 29.10{2)(a).
However, the chief executive officer determines the amount and source of payment for
any costs associated with remote participation and may decide to fund the practice only
for certain public bodies. See 940 CMR 29.10(6)(e}. In addition, the chief executive
officer can authorize public bodies in that municipality to "opt out” of the practice
" altogether, See 940 CMR 29.10(8).

Note about Local Commissions on Disability: Beginning on April 7, 2015, local
commissions on disability may decide by majority vote of the commissioners at a regular
meeting to permit remote participation during a specific meeting or during all
commission meetings. G.L. c. 30A, § 20{e). Adoption by the municipal adopting
authority is not required.

Winat are the permissible reasons for remote particioation”?

Once remote participation is adopted, any member of a pubiic body may participate
remoteiy if the chair {or, in the chair's absence, the person chairing the meeting)
determines that one of the following factors makes the member’s physical attendance
unreasonabiy difficuit:

Persanal iliness;
Personal disahility;
Emergency;

Military service; or
Geographic distance.

AN
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What are the geecepisble means of remote particination?

Acceptable means of remote participation include telephone, internet, or satellite
enabled audio or video conferencing, or any other technology that enables the remote
participant and all persons present at the meeting location to be clearty audible to one
another. Text messaging, instant messaging, emaii and web chat without audic are not
acceptable methods of remote participation. Note that accommaodations must be made
for any public body member whe requires TTY service, video relay service, or other form
of adaptive telecommunications.

What are the mipimum requirements for remets particination?

Any public body using remote participation during a meating must ensure that the
foliowing minimum requirements are met:

1. A quorum of the body, including the chair or, in the chair's absence, the person
chairing the meeting, must be physically present at the meeting location;

2. Members of a public body who participate remotely and all persons present at the
meeting location must be clearly audibie to each other; and

3. Allvotes taken during a meeting in which 2 member participates remotely must be
by roli call voie.

Vihat nrocedures must be followed if remote narticingtion s used at a mesting”?

At the start of any meaeting during which a member of a public body will participate
remotely, the chair must announce the name of any member who is participating
remotely and which of the five reasons listed above requires that member's remote
pariicipation. The chair’s statement does not need to contain any detail about the
reason for the member’s remote participation other than the section of the reguiation
that justifies it. This information must also be recorded in the meeting minutes. -

Members of public bodies who participate remotely may vote and shall not be
deemed absent for purposes of G.L. ¢. 39, § 23D. in addition, members who participate
remotely may participate in executive sessions but must state at the start of any such
session that no other person is present or able to hear the discussion at the remote
location, unless the public body has approved the presence of that individual.

i technical difficulties arise as a result of utilizing remote pariicipation, the chair {or,
in the chair’s absence, person chairing the mesting} may decide how to address the
situation. Public bodies are encouraged, whenever possible, to suspend discussion
while reasonabile efforts are made to correct any problem that interferes with a remote
participant’s abiiity tc hear or be heard clearly by all persons present at the meeting
location. if a remote participant is disconnected from the meeting, the minutes must
note that fact and the time at which the disconnection occurred.
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What public participation i meetings must be sllowed?

Under the Open Meeting Law, the public is permitted to atiend meetings of public
bodies but is exciuded from an executive session that is calied for & valid purpose listed in
the law. While the public is permitted te attend an open meeting, an individuai may not
address the public body without permission of the chair. An individuai may not disrupt a
meeting of a public body, and at the request of the chair, all members of the public shali be
sitent. If, after clear warning, a person continues to be disruptive, the chair may order the
person to leave the meeting. If the person does nat leave, the chair may authorize a
canstable or other officer to remove the person. Although public participation is entirely
within the chair's discretion, the Attorney General encourages pubiic bodies to allow as
much public participation as time permits.

Any member of the public may make an audio or video recording of an open session of a
public meeting. A member of the public who wishes to record a meeting must first notify
the chair and must comply with reascnable requirements regarding audio or video
equipment established by the chair so as not to interfere with the meeting. The chair is
required to inform other attendees of any such recording at the beginning of the meeting. If
someone arrives after the meeting has begun and wishes to record a meeting, that person
should attempt to notify the chair prior to beginning recording, ideally in @ manner that
does not significantly disrupt the meeting in progress {such as passing a note for the chair to
the board administrator or secretary}. The chair should endeavor to acknowiedge such
attempts at notification and announce the fact of any recording to those in attendance.

Wit records of public meestings must be kept?

public bodies are reguired to create and maintain accurate minutes of ali meetings,
including executive sessions. The minutes, which must be created and approved in a timely
manner, must include:

¢ the date, time and place of the meeting;

» the members present or absent;

¢ the decisions made and actions taken, including a record of all votes;

e asummary of the discussions on each subject;

¢ alist of all documents and exhibits used at the meeting; and

e the name of any member who participated in the meeting remotely, along with
the reason under 940 CMR 28.10(5) for his or her remote participation.

Whiie the minutes must include a summary of the discussions on each subject, a
franscript is not required. No vote taken by a public body, either in an open or in an
executive session, shall be by secret baliot. Al votes taken in executive session must be by
roli call and the resuits recorded in the minutes. While public bodies must identify in the
minutes all documents and exhibits used at a meeting and must retain them in accordance
with the Secretary of State’s records retention schedule, these documents and exhibits
needn’t be attached to or physically stored with the minutes.
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Minutes, and all documents and exhibits used, are public records and a part of the
official record of the meeting. Records may be subject to disclosure under either the Open
Meeting Law or Public Records Law. The State and Municipal Record Retention Scheduies
are available through the Secretary of State’s website at:
httn://www.sec.state.ma.us/arc/arcrmu/rmuicho htm,

Omen Sessiopn Mesting Records

The Open Meeting Law requires public bodies to create and approve minutes in a
timely manner. The Open Meeting Law does not provide a definition of “timely
manner,” but the Attorney General recommends that minutes be approved at a public
body’s next meeting whenever possible. The law requires that existing minutes be
made available o the public within 10 days of a request, whether they have been
approved or remain in draft form. Materials or other exhibits used by the public body in
an open meeting must also be made available to the public within 10 days of a request.

There are two exemptions to the apen session records disclosure requirement: 1}
materials (other than those that were created by members of the public body for the
purpose of the evaluation) used in a performance evaluation of an individual bearing on
his professional competence, and 2) materials (other than any resumé submitted by an
applicant, which is subject to disclosure} used in deliberations about empioyment ar
appointment of individuals, including applications and supporting materials. Documents
created by members of the public body for the purpose of performing an evaluation are
subject to disclosure. This applies to both individual evaluations and evaiuation
compilations, provided the documents were created by members of the public body for
the purpose of the evaluation.

Evecutive Session Meeling Records

Pubiic bodies are not required to disciose the minutes, notes, or other materials
used in an executive session if the disciosure of these records may defeat the lawful
purposes of the executive session. Once disciosure would no longer defeat the
purposes of the executive session, however, minutes and other records from that
executive session must be disclosed uniess they fali within an exemption to the Public
Records Law, G.L. ¢. 4, § 7, cl. 26, or the attorney-client privilege applies. Public bodies
are also required to periodically review their executive session minutes to determine
whether continued nor-disciosure is warranted. These determinations must be
inciuded in the minutes of the body's next meeting.

A public body must respond to a request to inspect or copy executive session
minutes within 10 days of the request, If the public body has determined, prior to the
request, that the requested executive session minutes may be released, it must make
those minutes available to the requestor at that time, if the body previously
determined that executive session minutes should remain confidential because
publication would defeat the lawful purposes of the executive session, it shouid respond
by stating the reason the minutes continue to be withheld. And if, at the time of a
request, the public body has not conducied a review of the minutes to determine
whether continued nondisclosure is warranted, the body must perform such a review
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and release the minutes, if appropriate, no tater than its next meeting or within 30 days,
whichever occurs first. In such circumstances, the body shouid still respond to the
request within 10 days, notifying the requestor that it is conducting this review.

Wihat is the Attorney General's role In enforcing the Dpen Meetine Law?

m

The Attorney General's Division of Open Government is responsible for enforcing
the Open Meeting Law. The Attorney General has the authority to receive and
investigate complaints, bring enforcement actions, issue advisory opinions, and
promuigate regulations.

The Division of Open Government regularly seeks feedback from the public on ways
in which it can better support public bodies to heip them comply with the law’s
requirements. The Division of Open Government offers periodic online and in-person
training on the Open Meeting Ltaw and will respond to requests for guidance and
information from public bodies and the pubdlic.

The Division of Open Government will take complaints from members of the public
and will work with public bodies to resoive problems. While any member of the public
may file a complaint with a public body alleging a vioiation of the Open Meeting Law, a
public body need not, and the Division of Open Government will not, investigate
anonymous complaints,

Wihat s the Onen Meeting Lowe complaint procedurey

Sren 1. Filing a Somplaint with the Public Body

individuals who aliege a violation of the Open Meeting Law must first file a
complaint with the public body alleged to have violated the OML. The complaint must
be filed within 30 days of the date of the violation, or the date the complainant could
reasonably have known of the violation. The complaint must be filed on a Complaint
Form avaitable on the Attorney General's website, wWw.mass.gov/ego/openmeeting,
When filing a complaint with a local public body, the complainant must alsc file a copy
of the complaint with the municipal clerk.

-y

2. The Public Body's Response

Ld e
ST

Upon receipt, the chair of the public body shouid distribute copies of the complaint
to the members of the public body for their review. The public body has 14 business
days from the date of receipt to review the complainant’s allegations, take remedial
action if appropriate, notify the complainant of the remedial action, and forward a copy
of the complaint and description of the remedial action taken to the Attorney
General, While the public body may delegate responsibility for responding to the
complaint to counset or anather individual, it must first meet to do so.

The public body may request additional information from the complainant. The
public body may also request an extension of time to respond to the complaint. A
request for an extension shouid be made within 14 business days of receipt of the
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complaint by the public body. The request for an extension should be made in writing
to the Division of Open Government and should include a copy of the complaint and
state the reason for the requested extension.

Sren Biing 2 Complaint with the Attorney General's Office

A complaint is ripe for review by the Attorney General 30 days after the complaint is
filed with the public body. This 30-day period is intended to provide a reasonable
opportunity for the complainant and the public body to resolve the initial complaint. It
is important to note that complaints are not automatically treated as filed for review by
the Attarney General upon filing with the public body. A complainant who has filed a
complaint with a public body and seeks further review by the Division of Open
Government must file the complaint with the Attorney General after the 30-day local
review period has elapsed but before 90 days have passed since the date of the
violation or the date that the violation was reasonably discoverable.

When filing the complaint with the Attorney General, the complainant must inciude
a copy of the original compiaint and may include any other materials the complainant
feels are relevant, including an explanation of why the complainant is not satisfied with
the response of the public body. Note, however, that the Attorney General will not
review allegations that were not raised in the initial complaint filed with the pubiic
body. Under most circumstances, complaints filed with the Attorney General, and any
documents submitted with the compiaint, will be considered a public record and will be
made available to anyone upon request,

The Attorney General wili review the complaint and any remedial action taken by
the public body. The Attorney General may request additional information from both
the complainant and the public body. The Attorney General will seek to resolve
complaints in a reasonable period of time, generally within 90 days of the complaint
becoming ripe for review by our office. The Attorney General may decline to investigate
& complaint that is filed with our office more than 90 days after the date of the alieged
violation.

FLIAN

Whan is & victation of the o considersd “intentional™

Upon finding a violation of the Open Meeting Law, the Attorney General may
impose a civil penalty upon a public body of not more than $1,000 for each intentionat
victation. G.L. ¢ 304, § 23(c)(4). An “intentional viotation” is an act or omission by a
pubiic body or public body member in knowing violation of the Gpen Meeting Law. G.L
c. 30A, § 18. In determining whether a violation was intentional, the Attorney Generat
wili consider, among other things, whether the public body or public body member 1}
acted with specific infent to violate the faw; 2) acted with deliberate ignorance of the
law’s requivements; or 3} had been previously informed by a court decision or advised
by the Attorney General that the conduct at issue violated the Open Meeting Law. 940
CMR 28.02. if a public body or public body member made a good faith attempt at
compliance with the law but was reasonably mistaken about its requirements or, afer
full disclosure, acted in good faith compliance with the advice of counsel, its conduct
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will not be considered an intentional violation of the Law. G.L. c. 304, § 23(g}; 940 CMR
25.02.

The Open Meeting Law directs the Attorney General to create educational materials
and provide training to public bodies to foster awareness of and compliance with the
Open Meeting Law. The Attorney General has established an Open Meeting Law
website, www.mass.gov/ago/openmeeting, on which government officials and
members of public bodies can find the statute, regulations, FAQs, training materiats, the
Attorney General's determination letters resolving complaints, and other resources.

The Attorney General offers periodic webinars and in-person regional training events for

members of the public and public bodies, in addition to offering a free online training
video.

Contactine the Attornay General

If you have any guestions about the Open Meeting Law or anything contained in this
guide, please contact the Attorney General's Division of Open Government. The Attorney
General also welcomes any comments, feedback, or suggestions you may have about the
Open Meeting Law or this guide.

Division of Open Government
Office of the Attorney General
One Ashburton Place
Boston, MA 02108
Tel: 617-963-2540
WWW. mMass.gov/ago/onenmeseting
OpenMeesting@state.ma.us
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THE COMMONWEALTH OF MASSACHUSETTS
OPEN MEETING LAW, G.L. ¢. 30A, §§18-25

¥ % %

This version of the law is current as of April 7, 2015,

NQOTICE; This is NOT the official version of the Massachusetts Genero! Law {MGL). While reascnabie efforts
have been made to ensure the accuracy and currency of the data provided, do not rely on this information
without first checking an official edition of the MGL.

* o *

Section 18: [DEFINITIONS]

As used in this section and sections 19 1o 25, inclusive, the foliowing woras shail, unless the context

clearly requires otherwise, have the following meanings!

“Deliberation”, an orat or writien communication through any medium, including electronic mail, between
or among & guorum of a public body on any public business within its jurisdiction; provided, however. that
sdeliberstion” shall not include the distribution of a meeting agenda, scheduling information or distribution of
other procedural meeting or the distribution of reports or documents that may be discussed at a meeting,
pravided that no opinion of a member is expressed.

“Emergency”, a sudden, generally unexpected occurrence o set of circumstances demanding

immediate action,

“Executive session”, any part of a meeting of a pubiic body closed to the pubtic for deliberation of
certain matters. '

“Intentional viclation”, an act or omission by a public body or a member thereof, in knowing violation of

the open meeting law.

“Meeting”, a deliberation by a public body with respect fo any matter within the body’s jurisdiction;
provided, however, ‘meeting” shall not inciude:

(a) an on-site inspection of a project or program, so fong as the members do not deliberate;

(b} attendance by & guorum of a public body at a public or private gathering, including a conference or
training program or a media, social or other event, s0 long as the members do not deliberate;

(c} attendance by & guarum of a public body at a meeting of another public body that has complied with the
notice requirements of the open mesting faw, so long as the visiting members communicate only by open
participation in the meeting on those matters under discussion by the host body and do not deliberate;

(@) & meating of a guasi-udicial board or commission held for the sole purpose of making a decision
required in an adjudicatory proceeding brought before it; or

{e) a session of a town meeting convened undar section 8 of chapier 38 which wouid include the attendance

by a gquorum of a public body at any such session.
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“Minutes”, the written report of a meeting created by a public body required by subsection (@) of section
22 and section 5A of chapter 66.

“Open meeting law”, sections 18 10 25, inClusive,

“Post notice”, to display conspicuously the written announcement of a meseting efther in hard copy of
electronic format.

“Preliminary screening”, the initial stage of screening applicants conducted by a committee or
subcommittee of a public body solely for the purpose of providing to the public body & list of those applicants
gualified for further consideration or interview.

“Public body”, a multiple-member board, commission, committee or subcommiitee within the exacutive
or legislative branch or within any county, district, city, region ar town, however created, eiected, appoinied
or otherwise consiituted, established io serve a public purpose; provided, however, that the governing poard
of a local housing, redevelopment or other similar authority shali be deemed a local public body; provided,
further, that the governing hoard or body of any other authority established by the general court to serve a
pubfic purpose in the commonwealth or any part thereof shall be deemed a staie public body; provided,
further, that “public bedy” shall not inciude the general court o the commitiess or recess commissions
thereof, bodies of the judicial branch or hodies appointed by a constitutional officer solely for the purpose of
advising a constitutional officer and shall not include the board of bank incorporation or the policyholders
protective hoard; and provided further, that a subcommities shall include any multiple-member body created
to agvise or make recommendations to a public bogy.

“Quorur”, a simple majority of the members of the public body, untess otherwise provided in a general

or special law, executive order or other authorizing provision.

Section 19. [Division of Open Government; Open Meeting Law Training; Open Meeting Law
Advisory Commission; Annual Report]

(&) There shall be in the department of the attorney general & division of open government under the ’
direction of a direcior of open government. The atiorney ganeral shall designate an assistant alipmey
general as the director of the open government division. The director may appoint and remove, subject to
the approval of the attorney general, such expert, clerical and other assistants as the work of the division
may require. The division shall perform the duties imposed upen the atiorney general by the open meeting
law, which may include participating, appearing and intervening in any administrative and judicial
proceedings pertaining to the enforcement of the open meeling law. For the purpose of such patticipation,
appearance, intervention and training authorized by this chapter the attorney general may expend such
funds as may be appropriated therefor. ‘

{b} The attorney general shail create and distribute educational materials and provide training to public
badies in order to foster awareness and compliance with the open meeting law. Open meeting law training

may include, but shall not be limited to, instruction in:



{1) the general background of the legal requirements for the open meeting law;
{2) appiicability of sections 18 to 25, inciusive, 1o governmental bodies;
{3) the role of the atiornay generat in enforcing the open meeting law; and

)

{4} penalties and other conseguences for failure to comply with this chapter.

{c) There shall be an open meeting law advisory commission. The commission shall consist of 5
meambers, 2 of whom shall be the chairmen of the joint commitiee on state administration and reguiatory
oversight; 1 of whom shall be the president of the Massachusetis Municipal Association or his cesignes; 1 of
whom shall be the president of the Massachusetis Newspaper Publishers Association or his designee; and 1
of whom shali be the atforney general or his designee.

The commission shall review issues relative to the open meeting iaw and shall submit to the attomey
general recommendations for changes o the regulations, trainings, and educational initiatives relative fo the

open meeting law as it deems necessary and appropriate.

{d) The attorney general shall, not later than January 31, file annually with the commission a report
providing information on the enforcement of the open meeting law during the preceding calendar year. The

report shall include, but not be limited to:

{1) the number of open meeting law complaints received by the attorney general;

(2} the number of hearings convened as the result of open meeting law complaints by the attorney general;
(3) a summary of the determinations of violations made by the attomey general;

(4} a summary of the orders issuad as the result of the determination of an open meeting law violation by the
atforney general;

(5) an accounting of the fines obtained by the attornay general as the result of open meeting iaw
enforcement actions;

(6} the number of actions filed in superior court seeking relief from an order of the attorney general; and

{7} any additional information retevant to the administration and enforcement of the open meeting law that

the attorney general deems appropriate.

Section 20. [Meetings of a Public Body to be Open to the Public; Notice of Meeting; Remote
Participation; Recording and Transmission of Meeting; Removal of Persons for Disruptibn of

Proceedings]
{a) Except as provided in section 21, all meetings of a public body shall be open to the public.

(b} Except in an emergency, in addition to any notice otherwise required by law, a public body shall post
notice of every mesting at least 48 hours prior to such meeting, excluding Saturdays, Sundays and legal -
holidays. In an emergency, a public body shalt post notice as soon as reasonably pessible prior 1o such
meeting. Notice shall be printed in a legible, easily understandable format and shall contain the date, time
and place of such meeting and a listing of topics that the chair reasonably anticipates wilt be discussed at

the mesting.
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{c} For meetings of a local public body, notice shall be filed with the municipal clerk and posted in a
manner conspicuously visibie to the pubiic at all hours in or on the municipal building in which the clerk’'s
office is located.

For meatings of a regional or district public body, notice shall be filed and posted in each City or town
within the region or district in the manner prescribed for local public bodies. For meefings of a regional
schoo! district, the secretary of the regional schaol district committee shalt be considered o be its clerk and
shall file notice with the clerk of sach city or town within such district and shali post the notice in the manner
nrescribed for local publiic bedies. For meetings of a county public body, notice shali be filed in the office of
the county commissioners and & copy of the notice shall be publicly posted in a manner conspicuously
visible to the public at ali hours in such place or places as the county commissioners shall cesignate for the

purpose.

For meatings of a state public body, notice shalt be filed with the attorney general by posting on a
website under the proceduras established for this purpese and a duplicate copy of the notice shall be filed
with the reguiations division of the state secretary's office.

The atiorney general may prescribe or approve aiternative methods of notice where the atlorney
general determines the alternative methods will afford more effective notice to the public.

(d) The attomey general may by regulation or letter ruling, authorize remote participation by members of
a public body not present at the meeting location; provided, however, that the absent members and all
persons present at the meating location are clearly audible to each other; and provided, further, that &
quorurn of the body, including the chair, are present at the meeting location. The authorized members may

vote and shall not be deemed absent for the purposes of section 23D of chapter 38

(&) A local commission on disabiiity may by majority vote of the commissicners at a regular meeting
nermit remote participation appiicable to a specific meeting or generally to all of the commissicn's meetings;

provided, however, that the commission shall comply with all other requirements of law and regulation.

(f) After notifying the chair of the public body, any parson may make a video or audio recording of an
open session of a meeting of & public body, or may transmii the mesting through any medium, subject to
reasonable requirements of the chair as io the number, placement and operation of equioment used 50 88
a0t to interfere with the conduct of the meeting. Al the beginning of the meeting the chair shail inform other
attendess of any recordings.

(g) No person shail address a meeting of & public body without permission of the chair, and all persons
shall, at the request of the chair, be silent. No person shall disrupt the proceedings of a mesling of a public
pody. If, after clear warning from the chair, a person continues to disrupt the proceedings, the chair may
arcer the person to withdraw from the meeting and if the person does not withtraw, the chair may authorize

a constable or other officer to remove the person from the meeting.

() Within 2 weeks of qualification for office, alt parsons serving on a public boday shait certify, on a form
nrescribed by the attorney general, the receipt of a copy of the open mesting taw, regulations promulgated

under section 25 and a copy of the educational materials prepared by the attorney general explaining the




open meseting law and its application pursuant to section 19. Unless otherwise directed or approved by the
attorney general, the appointing authority, city or town clerk or the executive director or ather apprepriate
administrator of & state or regional body, or their designees, shali obtain certification from each person upon
entering service and shall retain it subject to the appticabie records retention schedule where the body
maintaing its official records. The certification shall be evidence that the member of a public body has read

and understands the requirements of the open meeting iaw and the conseguences of violating it.
Section 21. [EXECUTIVE SESSIONS]
{a) A public body may meet in executive session only for the following purposes:

1. To discuss the reputation, character, physical condition or mental haalth, rather than professional
competence, of an individual, or to discuss the discipiine or dismissal of, or compiainis or charges brought
against, a public officer, employee, staff member or individual. The individuzl to be discussed in such
axecutive session shall be notified in writing by the public body at teast 48 hours prior to the proposed
axecutive session: provided, however, that notification may be waived upon written agreement of the parties.
A public body shalf hold an open session if the individual involved requests that the session be open. If an

executive session is held, such individual shall have the following rights:

i, to be present at such executive session during deliberations which involve that individual;
ii. to have counsel or a representative of his own choosing present and atlending for the purpose of advising
the individual and not for the purpose of active participation in the executive session;
iii. to speak on his own behalf, and
iv. fo cause an independent record to be created of said executive session by audio-recording or

transcription, at the individual's expense.

The rights of an individual set forth in this paragraph are in addition to the rights that he may have from
any other source, inciuding, but not iimited to, rights under any laws or collective bargaining agreements and
the exercise or non-exercise of the individual rights under this section shall not be construed as a waiver of

any rights of the individual.

2. To conduci strategy sessions in preparation for negotiations with nonunion personnel or 1o conduct
collective bargaining sessions or contract negotiations with nonunion personnel;

3. To discuss strateqgy with respact to collective bargaining or litigation if an open meeting may have a
detrimental effect on the bargaining or litigating position of the public body and the chair so declares;

4, To discuss the deployment of security personnel or devices, or strategies with respect therato;

&, To investigaie charges of criminal misconduct or to consider the filing of criminal complaints;

6. To consider the purchase, exchange, lsase or value of real property if the chair declares that an open
meeting may have a detrimental effect on the negotiating position of the public body;

7. To cemply with, or act under the authority of, any general or special law or federal grant-in-aid

requirements;

8. To consider or interview applicants for empioyment or appointment by a preliminary sCreening commitiee

if the chalr daclares that an open meeting will have a detrimental effect in obtaining qualified applicants;
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provided, howevar, that this clause shall nat apply to any meeting, including meetings of a prefiminary
screening committee, to consider and interview applicants who have passed a prior prefiminary screening;
8. To meet or canfer with a mediatar, as defined in section 23C of chapter 233, with respect to any lifigation
or decision on any public business within s jurisdiction involving another party, group or entity, provided
that:

{1 any decision io participate in mediation shall be made in an open session and the parties, issues
involved and purpese of the mediation shall be disclosed; and
{ii) no action shall be taken by any public body with respect to those issues which are the subject of the

mediation without deliberation and approval for such action ai an open session; or

10. To discuss trade secrets or confidential, competitively-sensitive or other proprietary information provided
in the course of activities conducted by a governmenial body as an energy supplier under a license granted
by the department of public utilities pursuant to section 1F of chapter 164, in the course of activities
conducted as a municipal aggregater under section 134 of said chapter 164 or in the course of activities
conducted by a cooperative consisting of governmental entifies organized pursuant to section 136 of said
chapter 164, when such govemmental body, municipal aggregator or cooperative determines that such
disclosure will adversely affect its ability to conduct business in relation to other eniflies making, selling or

distributing electric power and energy.

(b} A public body may meaet in closed session for 1 or more of the purpeses enumerajed in subsection
{a) provided that:

1. the body has first convened in an open session pursuant o section 21;

2. a majority of members of the body have voied fo go into exacutive session and the vote of each mamber
is recorded by roli call and entered into the minutes;

3. before the executive session, the chair shall state the purpose for the executive session, stating all
subjects that may be revealed without compromising the purpose for which the executive session was
called;

4 the chair shali publicly announce whether the open session will reconvene at the conclusion of the
executive session; and

5. accurate records of the executive session shall be maintained pursuant to section 23,
Section 22. [Meeting Minutes; Records]

(a) A public body shaft create and maintain accurate minutes of ali meetings, including executive
sesslons, setting forth the date, ime and place, the members present or absent, a summary of the
discussions on each subject, a list of documents and other exhibits used at the meeting, the decisions made
and the actions taken at each meeting, including the record of all votes,

(b} No vote taken at an open session shall be by secref ballot. Any vote taken at an executive session
shall be recorded by roft call and entered into the minutes,




{c) Minutes of all open sessions shall be created and approved in a timely manner, The minutes of an
open session, if they exist and whether approved or in draft form, shall be made available upon reguest by
any person within 10 days.

{d} Documents and other exhibits, such as photographs, recordings or maps, used by the body at an
open or executive session shall, along with the minutes, be part of the official record of the sassion.

(e} The minutes of any open session, the notes, tecordings or other materials used in the preparation of
such minutes and all documenis and exhibits used at the session, shall be public records in their entirety
and not exempt from disciosure pursuant to any of the exemptions under clause Twenty-sixth of section 7 of
chapter 4. Notwithstanding this paragraph, the following materials shall be exempt from disclosure fo the
pubiic as personnel information: (1) materials used in a performance evaluadion of an individual bearing on
his professionat competence, provided they were not created by the members of the body for the purposes
of the evaluation; and (2) materials used in deliberations about employment or appointment of individuals,
inciuding applications and supporting materials; provided, however, that any resume submittéd by an
appiicant shall not be exempl.

{f) The minutes of any executive session, the notes, recordings or other materials used in the
preparation of such minutes and all documents and exhibits used at the session, may be withheld from
disciosure to the public in their entirety unter subclause (a) of clause Twenty-sixth of section 7 of chapter 4,
as long as publication may defeat the lawfui purposes of the executive session, but no longer; provided,

however, that the executive session was held in compliance with section 21.

When the purpose for which a vaiid executive session was held has been served, the minutes,
preparatory matedals and documents and exhibits of the session shalt be disclosed unless the atiormey-
clent privilege or 1 or more of the exemptions under said clause Twenty-sixth of said section 7 of said

chapter 4 apply to withhoid these records, or any portion thereof, from disclosure.

For purposes of this subsection, if an e.xecutive session is held pursuant to clause (2} or (3) of
subsections (&) of section 21, then the minutes, preparatory materials and documents and exhibits used at
the session may be withheid from disclosure to the public in their entirety, unless and until such time as &
litigating, negotiating or bargaining position is no longer ieopardized by such disclosure, at which time they
shall be disclosed uniess the attorney-client priviiege or 1 or more of the exemptions under said clause
Twanty-sixth of said section 7 of said chapter 4 apply to withhold these records, or any portion thereof, from

disclosure.

{g)}1) Tne public body, or its chair or designee, shall, at reasonable intervals, review the minutes of
exacutive sessions to determina If the provisions of this subsection warrant continued non-disclosure. Such
determination shail be announced at the body's next meeting and such announcement shall be included in
the minutes of that meeting.

{2) Upon request by any person to inspect or copy the minutes of an executive session or any portion
thereof, the body shail respond to the request within 10 days foliowing receipt and shail release any such
minutes not covered by an exemption under subsection {f}; provided, howaver, that if the body has not

Y5



96

performed a review pursuant to paragraph (1}, the public body shail perform the review and release the non-
axempt minutes, or any portion thereof, not latar than the body's next meeting or 30 days, whichever first

oceurs. A public body shail not assess a fee for the time spent in its review.
Section 23. [Enforcement of Open Meeting Law; Complaints; Hearings; Civil Actions}
{a) Subject tc appropriation, the atiorney general shail interpret ang enforce the open meeting taw,

(b} At least 30 days pricr fo the filing of a complaint with the attomey general, the complainant shal file
a written complaint with the public body, setiing forth the circumstances which constitute the alleged
vigiation and giving the body an opportunity to remedy the alleged violation; provided, however, that such
complaint shall be filed within 30 days of the date of the alleged violation. The pubiic body shall, within 14
business days of receipt of a complaint, send a copy of the complaint to the attorney general and notify the
attormney geheraE of any remedial action taken. Any remedial action taken by the public body in response o a
compiaint under this subsection shall not be admissibie as evidence against the pubiic body that & violation
ocourred in any later administrative or judicial proceeding relating to such alieged violation. The attorney
generai may authorize an extension of time to the public body for the purpose of taking remediat action upon
the written request of the pubiic body and a showing of good cause 1o grant the extansion.

(c) Upon the receipt of a complaint by any parson, the attorney general shall determine, in a timely
manner, whether there has been a viclation of the open meeting law. The attorney general may, and before
imposing any civil penalty on a public body shall, hold a hearing on any such complaint. Fotlowing &
determination that a viclation has ocourred, the attorney general shall determine whether the pubiic body, 1
or more of the members, or both, are responsible and whether the violation was intentional or unintentional,

Upon the finding of a violation, the attorney general may issue an order to:

(1) compel immediate and future compliance with the open meeting law,

(2} compel attendance at a raining session authorized by the attorney general;

(3% nullify in whole or in part any action taken at the meeting;

{4) impose a civil penalty upon the public body of not more than $1,000 for each intentional violation;
{5) reinstate an employee without loss of compensation, seniority, tenure or other benefits;

{8) compel that minutes, records or other materials be made public; or

(7) prescribe other appropriate action.

{d) A pubiic body or any member of a body aggrieved by any order issued pursuant to this section may,
noiwithstanding any general or special faw to the contrary, obtain judicial review of ihe order only through an
action in superior court seeking relief in the nature of certiorari; provided, however, that notwithstanding
section 4 of chapter 249, any such action shall be commenced in superior court within 21 days of receipt of
the order. Any order issued under this section shall be stayed pending judiciat review; provided, however,
that if the order nullifies an action of the public body, the body shall not impiement such action pending

judicial review.

(e} If any public body or member thereof shall fail to comply with the requirements set forth in any order

issued by the attorney general, or shall fail to pay any civil penalty imposed within 21 days of the date of




issuance of such order or within 30 days foliowing the decision of the superior court if judicial review of such
erder has been limely sought, the attorney general may file an action to compel compliance. Such action
shall be fllad in Suffolk superior court with respect to state public bodies and, with respect 1o ail other public
bodies, in the superior court in any county in which the public body acts or meets. If such body or member
has net timely sought judicial review of the order, such order shali not be open te review in an action to
compel compliance.

(f) As an alternative to the procedure in subsection (b), the attorney general or 3 or more registerad

voters may initiate a civit action to enforce the open meeting law.

Any action under this subsection shall be filed in Suffolk superior court with respect to state public
bodies and, wilh respect to all other public bodies, in the superior court in any county in which the public

hody acts or meets.

in any action filed pursuant o this subsection, in addition 1o all other remedies available to the superior

court, in taw or in equity. the court shall have all of the rermedies set forih in subsection (¢},

in any action filed under this subsection, the order of notice on the complaint shall be returnable not
later than 10 days afier the filing and the complaint shall be heard and determined on the return day or on
such day as the court shall fix, having regard to the speediest possibie determination of the cause consistent
with the rights of the parties; provided, howsver, that orders may be issued &t any lime on or after the filing
of the compiaint without notice when such order is necessary to fuifill the purposes of the open meeting law.
in the hearing of any action under this subsection, the burden shali be on the respoﬁdent to show by a
preponderance of the evidence that the action compiained of in such complaint was in accordance with and
authorized by the open meeiing law; provided, however, that no civil penaity may be imposed on an

individual absent proof that the action complained of violated the open meeting law.

(e It shall be a defense to the imposition of a penalty that the public body, after full disclosure, acted in
good faith compliance with the advice of the public body’s legal counsel.

(h} Payment of civil penalties under this section paid to or received by the attorney general shall be paid

inte the general fund of the commonwealth,
Section 24. [investigation by Attorney General of Viclations of Open Meeting Law]

(a) Whenaver the attorney general has reasonable cause 1o belleve that a person, including any pubiic
hody and any other state, regional. county, municipal or other governmental officiat or entity, has viclated the
open meeting taw, the attormney general may conduct an investigation io ascerlain whether in fact such
persar has violated the open meeting faw. Upon notffication of an investigation, any person, public body or
any other state, regional, county, municipat or other governmental official or entity who is the subject of an
investigation, shall make all information necessary to conduct such investigation available to the attorney
general. In the event that the person, public body or any other state, regional, county, municipal or other
governmentai officiai or entity baing investigated does not voluntarily provide relevant information 1o the
attorney general within 30 days of receiving notice of the investigation, the attomey general may. (1) take

tastimony under oath concerning such alieged violation of the open meeting law,; (2) examine or cause 1o be
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examined any documentary material of whatever naturs relevant (¢ such alleged violation of the open

mesting law; and {3} require attendance during such examination of documentary material of any persen

. having knowiedge of the documentary material and take testimony unger cath or acknowiedgment in respect

of any such documentary material. Such testmony and examination shail take place in the county where
such parson rasides or has a place of business or, if the parties conseni or such person is a nonresident or

has no place of business within the commonwealth, in Suffolk county.

{b) Notice of the time, place and cause of such taking of testimony, examination or attendance shall be given

by the attorney general at ieast 10 days prior to the date of such taking of testimony or examination.

{c) Service of any such notice may be made by: {1) delivering 2 duly-executed copy to the person to be
served of 1o & partner or to any officer or agent authorized by appointment or by law to receive service of
orocess on behalf of such person; (2) delfivering a duly-sxecuted copy to the principal place of business in
the commonweatth of the parson to be served; or (3) mailing by registered or certified mail & duly-executed
copy addressed tc the person fo be served at the principal place of business in the commonwealth or, if said

person has no place of business in the commonwealth, his principai office or place of business.

{d) Each such notice shall (1) state the lime and place for the taking of testimony or the examination and the
name and address of sach person to be examined, if known and, if the name is not known, & general
description suficient to identify him or the particular class or group to which he belongs; (2) state the statute
and section thereof, the alieged violation of which is under investigation and the general subiect matter of
the investigation; (3) describe the class or classes of documentary material 1o be produced thereunder with
reascnable specificity, so as fairly to indicate the material demanded; {4) prescribe a return date within
which the documentary material is to be produced; and (5} identify the members of the attornay general's

staff to whom such documentary material is to be made avaitable for inspection and copying.

{e} No such notice shall contain any requirement which would be unreasonabie or improper if contained in a
subpoena duces tecum issued by a court of the commonweaith or require the disclosure of any
documentary material which would be privileged, or which for any other reason would not be required by &

subpoena duces tecum issued by a court of the commaonwealth,

(f) Any documentary material or other information produced by any person pursuant to this section shall not,
unless otherwise ordered by a court of the commonweailth for goad cause shown, be disclesed to any
persor: other than the authorized agent or representative of the atiorney general, uniess with the consent of
the person produsing the same; brovided, however, that such material or information may be disciosed by

the attomey general in court pleadings or othet papers fitled in courl,

(g) At any time prior to the date specified in the notice, or within 21 days after the notice has been served,
whichever period is shotter, the court may, upon motion for good cause shown, exiend such reporting date
or modify or set aside such demand or grant a protective order in accordance with the standards set forth in
Rute 26(c) of the Massachusetis Rules of Civil Procedure. The motion may be filed in the superior court of
the county in which the person served resides or has his usual place of business or in Suffolk county. This
section shall not be applicabie to any criminal proceeding nor shalt information obtained under the authority

of this section be admissibie in evidence in any criminal prosecution for substantiaty idantical fransactions.




Section 25. [REGULATIONS, LETTER RULINGS, ADVISORY OPINIONS]

(a) The attorney general shall have the authority to promulgate rules and reguiations o carry out

enforcement of the open meeting law.

{b) The atarney general shail have the authority to interpret the open meeting iaw and to issue writien

letter rufings or advisory opinions according to rules established under this section.
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28.01: Purpose, Scope and Other General Provisions

(1) Authority . The Attorney General promuigates 940 CMR 25.00, relating to the Open Meeting Law, pursuant o M.G L.,
¢. 304, sec. 25 (a) and (b).

{2} Purpose . The purpose of 940 CMR 28.00 is to interpret, enforce and effectuate the purposes of the Open Meeting
Law, M.G.L. ¢ 30A sec. 18-25

(3} Severability . if any provision of 840 CMR 28.00 or the application of such provision 1o any persen, public-bady, or
circumstances shall be held invalid, the validity of the remainder of 940 CMR 29.00 and the applicability of such provision
to other persons, public bodies, or circumstances shall not be affected thereby

{4y Mailing . All complaints, notices {except meeting notices) and other materials that must be sent to another party shall
be sent by one of the following means: first class mail, email, hand delivery, or by any other means al ieast as expeditious
as first class mali.

ToTep

292.02: Definitions

As used in 940 CMR 29.0C, the following terms shall, uniess the context clearly requires otherwise, have the following
meanings:

Commission means the Open Mesting Law Advisory Commission, as defined by 5.1, g 304, s8¢ 191c)
District Public Body means a pubiic body with jurisdiction that extends 1o two of more municipalities.
Emergency means a sudden, generally unexpected poourrénte or set of circumstan