DONALD R. PINTO
100 Summer Street
22nd Floor
Boston, MA 02110
PH 617.488.8175
FX 617.824.2020
dpinto@pierceatwood.com
pierceatwood.com
Admitted in: MA

September 30, 2021
BY HAND/ROUND-TRIP DELIVERY
Deborah J. Patterson, Recorder
Land Court
Three Pemberton Square
5th Floor
Boston, MA 01746
Re:

Symes Development & Permitting, LLC
v. Town of Concord Zoning Board of Appeals, et al.

Dear Ms. Patterson:
Enclosed for filing and docketing in the above-referenced matter, please find the
following:
1. Complaint (G.L. c. 40A, § 17);
2. Civil Cover Sheet; and
3. Filing Fee check in the amount of $255.
Also enclosed is a copy of the Complaint. Please date-stamp this copy and affix the
docket number thereon. Thank you for your attention to this matter.
Very truly yours,

Donald R. Pinto, Jr.
DRP/gmy
Enclosures
{}
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COMMONWEALTH OF MASSACHUSETTS
MIDDLESEX COUNTY

LAND COURT DOCKET NO.

SYMES DEVELOPMENT &
PERMITTING, LLC,
Plaintiff,
v.
JAMES SMITH, ELIZABETH
AKEHURST-MOORE, THEO
KINDERMANS, RAVI FAIIA, and
THOMAS SWAIM, in their capacities
as members of the TOWN OF
CONCORD ZONING BOARD OF
APPEALS,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMPLAINT

Nature of Case
Plaintiff Symes Development & Permitting, LLC (“Symes”) appeals under G.L. c. 40A,
§ 17, from a decision (the “Decision”) of the Town of Concord Zoning Board of Appeals (the
“ZBA”) dated September 13, 2021 and filed with the Concord Town Clerk that day. A certified
copy of the Decision is attached as Exhibit A.
The Decision improperly denies Symes’ application for a special permit under Sections
7.5 and 11.6 of the Concord Zoning Bylaw (the “Bylaw”) to allow the earth removal necessary to
construct a subdivision pursuant to a definitive subdivision plan approved by the Town of
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Concord Planning Board (the “Planning Board” or “Board”).1 In conformance with the Bylaw,
Symes seeks to remove the minimum practical amount of earth required to construct the
subdivision in accordance with the approved plan. The proposed earth removal would not be
detrimental to the abutters or the neighborhood. The Board improperly concluded otherwise,
rendering the Decision unreasonable, arbitrary and capricious, and in excess of the ZBA’s
authority.
Parties
1.

Symes is a Massachusetts limited liability company with its principal place of business at
50 Dodge Street in Beverly, Massachusetts.

2.

James Smith, Elizabeth Akehurst-Moore, Theo Kindermans, Ravi Faiia, and Thomas
Swaim are the duly appointed members of the ZBA and are named in their official
capacity and not individually. Their addresses are as follows:
James Smith
14 Edmonds Road
Concord, MA 01742-2649
Elizabeth Akehurst-Moore
86 Holden Wood Road
Concord, MA 01742-4927
Theo Kindermans
252 Fairhaven Road
Concord, MA 01742
Ravi Faiia
169 Plainfield Road
Concord, MA 01742-5728

Symes appealed to this court from the Planning Board’s initial approval of the subdivision,
challenging certain unlawful conditions. In that appeal, styled Symes Development & Permitting,
LLC v. Concord Planning Board, et al., Land Court Docket No. 21 MISC 000021 (HPS), the
court entered summary judgment in Symes’ favor striking the unlawful conditions and
remanding the matter to the Planning Board for further proceedings. After remand, the Planning
Board on August 25, 2021 issued a new approval that is now final.
1
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Thomas Swaim
28 Central Street
Concord, MA 01742-3005
3.

The Town of Concord is a duly incorporated town of the Commonwealth of
Massachusetts with offices at 22 Monument Square in Concord, Massachusetts.
Procedural Background

Planning Board Proceedings
4.

Pursuant to a written purchase and sale agreement, Symes holds an interest in several
contiguous parcels of land on Main Street in Concord which together total about eight
acres (the “Locus”). The Locus is in a Residence C Zoning District under the Concord
Zoning Bylaw.

5.

On June 17, 2020, Symes submitted an application for approval of a definitive
subdivision plan (the “Definitive Plan”) of the Locus. The Definitive Plan required no
waivers from the Planning Board’s Subdivision Rules and Regulations (the “Subdivision
Regulations”).

6.

On December 30, 2020, the Planning Board issued a decision approving the Definitive
Plan with conditions (“First Planning Board Decision”).

7.

On January 15, 2021, Symes appealed the First Planning Board Decision to this court,
challenging certain conditions that the Planning Board had imposed on the grounds that
they were unreasonable, unlawful, and in excess of the Board’s authority. That appeal
was given docket number 21 MISC 000021 (HPS).

8.

The parties filed cross-motions for summary judgment. After a hearing, the court struck
the unlawful conditions from the First Planning Board Decision, ruled that a related town

13935901.1

bylaw was invalid, and entered judgment in Symes’ favor remanding the matter to the
Planning Board for further proceedings.
9.

On remand, the Planning Board issued a new decision approving the Definitive Plan and
omitting the unlawful conditions (the “Second Planning Board Decision”). No party
appealed the Second Planning Board Decision, which is now final.

ZBA Proceedings
10.

On or about March 2, 2021, Symes applied to the ZBA for a special permit (the “Special
Permit”) under §§ 7.5 and 11.6 of the Bylaw. Copies of these sections of the Bylaw are
attached as Exhibit B.

11.

The application sought permission to remove from the Locus approximately 60,690 cubic
yards of earth, which is required to construct the subdivision shown on the approved
Definitive Plan.

12.

The ZBA opened its public hearing on the Special Permit on April 8, 2021, and continued
it twice. The Board closed the public hearing on July 8, 2021.

13.

The Board began its deliberations on August 12, 2021 and continued them on September
9, 2021.

14.

On September 13, 2021 the Board issued its Decision.
COUNT I
(G.L. c. 40A, § 17)

15.

Symes incorporates the allegations of paragraphs 1 through 14 as if set forth at length
here.

16.

Symes painstakingly designed a subdivision to allow for productive use of the Locus,
which includes some areas with steep grades, while fully complying with the Planning
Board’s Subdivision Regulations. It is the application to the Locus of particular
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provisions of the Subdivision Regulations and the Bylaw that require significant earth
removal to achieve safe road widths and grades and enable marketable homes to be built.
17.

While the ZBA and the Planning Board are independent boards, each with its own
authority, the ZBA’s action in denying Symes a special permit for earth removal that is
effectively mandated by the Subdivision Regulations and the Planning Board’s approval
of the Definitive Plan creates a “Catch-22” that is unfair, unreasonable, and arbitrary.
That the ZBA’s peer-review consultant can envision ways in which the subdivision could
be re-designed to reduce the volume of earth removal and better preserve existing
contours (resulting in lots on which marketable homes could not be built without further
discretionary relief from the ZBA) is unsurprising. Symes could reduce the volume of
earth removal to zero, and fully preserve all existing contours, by simply not developing
the Locus. The ZBA should not be allowed to use its authority under the Bylaw to
arbitrarily prevent the construction of a subdivision approved by the Planning Board and
force the developer to redesign the project in a manner that the ZBA prefers.

18.

Each of the ZBA’s principal findings supporting its denial – that (1) the volume of earth
proposed for removal exceeds the minimum practical removal required to construct the
subdivision in accordance with the approved Definitive Plan, (2) the Definitive Plan does
not “minimize changes in existing contours to enhance attractive land utilization or other
design considerations,” (3) the proposed earth removal will be injurious to abutters and
the neighborhood, and (4) the adverse effects of the proposed earth removal outweigh its
benefits to the public interest, the town, and the neighborhood” due to the reduction in
size of a so-called “natural buffer” – is factually unsupported, unreasonable and arbitrary.
Accordingly, the Decision exceeds the ZBA’s authority and should be annulled.
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19.

Symes is aggrieved by the Decision.

WHEREFORE, Symes respectfully prays that the court enter judgment as follows:
(a)

annulling the Decision and remanding this matter to the ZBA for further
proceedings consistent with the court’s judgment;

(b)

awarding Symes its reasonable attorneys’ fees and costs; and

(c)

granting such further relief as the court deems necessary or appropriate, in the
interest of justice.
SYMES DEVELOPMENT &
PERMITTING, LLC,
By its attorneys,

/s/ Donald R. Pinto, Jr.
Donald R. Pinto, Jr., BBO No. 548421
dpinto@pierceatwood.com
PIERCE ATWOOD LLP
100 Summer Street
Boston, Massachusetts 02110
(617) 488-8100
Dated: September 30, 2021
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EXHIBIT A

EXHIBIT B

Zoning Bylaw
Town of Concord, Massachusetts
Amended through Annual Town Meeting
June 2021

7.2.11.3 Variances shall only be issued upon a determination
that the variance is the minimum necessary, considering the
flood hazard, to afford relief.
7.2.12 Requirement that all necessary permits have been obtained
Prior to the commencement of any development within the
Floodplain Conservancy District, the applicant shall obtain
all local, state and federal permits that will be necessary
in order to carry out the proposed development and shall
submit a completed checklist to the Building Commissioner
demonstrating that all necessary permits have been acquired.

7.4.1.3 By-Pass Dimensional Regulations:
(a) Frontage: In all districts, any lot which gains its minimum
lot frontage along Route 2 shall have at least two hundred
(200) feet of frontage.
(b) Front, side and rear yards: In all districts where the ByPass District divides a lot, the yard requirements for such
lot shall be measured from the boundary line of the By-Pass
District nearest the proposed use.
(c) Landscape buffer: Existing trees, to the extent practicable,
shall be retained.
7.5 EARTH REMOVAL AND FILL

7.3 WETLANDS CONSERVANCY DISTRICT
7.3.1 Definition: Wetlands are wet meadows, marshes, swamps,
bogs, and areas of flowing or standing water. Wetlands are
characterized by the presence of wetland soils, hydrology,
and the presence of wetland plant communities, which can
tolerate the presence of water at or near the ground surface
for a significant portion of the year. The Wetlands Conservancy
District consists of areas within the Town, which have been
mapped as wetlands.
7.3.2 Purpose: The purpose of the Wetlands Conservancy
District is to provide preliminary wetlands information in a
zoning context for planning purposes without the requirement
of delineating actual wetlands in accordance with the Town’s
Wetlands Bylaw and the Commonwealth of Massachusetts
Wetlands Protection Act. Development of a site or property that
has wetlands located thereon shall be required to comply with
any Order of Conditions issued under the Wetlands Protection
Act and/or the Town’s Wetlands Bylaw.
7.4 BY-PASS DISTRICT
7.4.1 Standards.

7.5.1 The purpose of this Section is to protect the health, safety
and welfare of the public by regulating the removal from or
filling of earth. The removal or filling of soil, loam, peat, sand,
gravel or stone (herein, “earth”) from or into any property not in
public use is prohibited in all districts, except when incidental to
and in connection with the construction of a building or street
or other activity authorized by this Bylaw. No earth removal
or filling permit shall be required for moving earth within
the limits of a lot or contiguous lots in the same ownership,
provided that no such moving shall take place across or within
a street.
For the purpose of this Section, the following definitions shall
apply:
7.5.1.1 Dust: Finely divided solid matter.
7.5.1.2 Noise: Sound of sufficient intensity and/or duration as
to:
(a) cause a nuisance; or
(b) be injurious, or be on the basis of current information,
potentially injurious to human or animal life, to vegetation,
or to property; or

7.4.1.1 Prohibited Uses: No building, above ground structure or
parking shall be permitted within the By-Pass District.

(c) unreasonably interfere with the quiet enjoyment of life
and property or the conduct of business.

7.4.1.2 Permitted Uses: The establishment of one vehicular
entrance and one exit per lot through the By-Pass District
may be authorized by the Board by special permit, provided
that the Board shall find that access to a way from a lot
located within the By-Pass District cannot be accomplished
except through the By-Pass District and that the lot was not
created from a larger lot after January 1, 1989. Underground
structures may be constructed without review by the Board.

7.5.1.3 Odor: That property of gaseous, liquid, or solid
materials that elicits a physiologic response by the human
sense of smell.
7.5.1.4 Sound: That phenomenon of alternative increases
and decreases in the pressure of the atmosphere, caused by
radiations having a frequency range of from 20 to 20,000
cycles per second, that elicits a physiologic response by the
human sense of hearing.
7.5.1.5 Steep Slope: Slopes natural and unaltered greater than
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or equal to twenty percent (20) over a horizontal distance of
100 feet, as measured perpendicular to the contour line as
prescribed herein. For lots lacking a horizontal distance of
100 feet, the slope is calculated as an elevation change across
a horizontal distance of 50 feet as measured perpendicular to
the contour line.

(a) To minimize changes to existing contours, the natural
landscape, natural drainage patterns, habitats and habitat
connections;

7.5.1.6 Washout: the washing away of soil, earth, rocks, etc. by
a sudden, strong flow of water.

(c) To prevent excessive dust, odor, washouts, noise and
traffic;

7.5.2 Removal or filling of earth permitted without review by
the Board. Under the following conditions the removal of or
filling of not more than one thousand (1,000) cubic yards of
earth shall be permitted, provided that the Chief of Police has
approved the days of operation, the trucking route and type of
vehicle to be used on any street for removal or filling of earth
and provided further that, at least forty-eight (48) hours prior
to any removal or filling, the Building Inspector has been given
written notification of the volume of earth to be removed
from or brought into the property, the approval of the Chief of
Police and a notice of approval by one or more of the following
procedures as applicable:
7.5.2.1 Building Permit: Removal or filling by building permit
when such removal or filling is at the site of, incidental to and
in connection with the excavation and grading necessary for
the construction of a principal or accessory use permitted by
this Bylaw;
7.5.2.2 Subdivision: Removal or filling by approval of a
definitive plan under the Subdivision Control Law when such
removal or filling is necessary to construct an approved street
or definitive subdivision; and
7.5.2.3 Wetlands Protection Act and the Town’s Wetlands
Bylaw: Removal or filling pursuant to an order of conditions
issued under the Wetlands Protection Act (G.L. c. 131 sec.40)
and the Town’s Wetlands Bylaw when such removal or filling
is incidental to a use permitted without review by the Board
in the Flood Plain Conservancy District.
7.5.3 Removal or filling of earth subject to Board approval. The
removal or filling of earth in excess of one thousand (1,000)
cubic yards may be permitted by the Board after notice and a
public hearing if the Board finds that:
7.5.3.1 The volume proposed for removal or filling does not
exceed the minimum practical removal or filling required to
accomplish the construction, development, or improvement
in accordance with the plans therefor;
7.5.3.2 The plans submitted in connection with the removal or
filling meet the purpose of the Bylaw under Section 7.5.1 and
are designed: :

(b) To create a sustainable design in accordance with the
Town’s Climate Action & Resilience Plan;

(d) To prevent any hazardous conditions;
(e) To protect surface and ground water, and;
(f) To protect and maintain steep slopes.
7.5.3.3 Effecting the removal or filling will not be detrimental
or injurious to abutters or the neighborhood, either by the
alteration of existing topography or by a substantial change in
the use of the streets in the neighborhood.
7.5.4 Procedure for review by the Board.
7.5.4.1 Any person who desires to remove or fill in excess
of one thousand (1,000) cubic yards of earth shall submit
a written application for a special permit to the Board.
Each such application shall be accompanied by plans and
specifications prepared by a registered professional engineer
or registered land surveyor as follows:
(a) A plan of the area from which removal or filling is proposed
and a strip one hundred (100) feet wide surrounding said area,
showing all manmade features, lot lines, zoning boundaries,
vegetative cover, soil characteristics and existing topography;
(b) A plan of the area showing the finished grade and
treatment of the site after the proposed completion of the
excavation;
(c) The estimated quantity of materials to be removed and
topsoil to be stripped and replaced or fill to be brought into
the property, together with a detailed statement of the hours
and days of operation, the trucking route and type of vehicle
to be used on any street for the removal or filling of earth, the
treatment of the site during operations to reduce dust and
mud and, where appropriate, the proposed form of bond; and
(d) An alternatives analysis and site plan describing
alternatives to the location and size of the earth removal or
filling operation that would:
i. Minimize the amount of earth removed or filled;
ii. Minimize the area of land disrupted; or
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iii. Reduce the length of time for the earth removal or fill
operation or the number of vehicle trips required for such
operation or the number of vehicle trips required for such
operation.
The alternatives analysis shall also include a discussion
of the advantages and disadvantages of the preferred
alternative over other alternatives, and should include
a cost comparison and list of environmental benefits of
each alternative. The Town Engineer or Board’s Outside
Consultant shall review the analysis, after which the Board
shall have the right to require that additional alternatives be
considered and evaluated.
(d) Such additional information as the Board may determine.
7.5.4.2 If a special permit is granted, the Board shall impose
limitations on the time and the extent of the permitted
removal or filling and such other appropriate conditions,
limitations and safeguards as the Board deems necessary
for the protection of the neighborhood and of the public
health, safety, convenience and welfare of the Town and may
condition the continuance of the permit upon compliance
with regulations of the Board then in force or thereafter
adopted. The Board shall require sufficient security, including
necessary covenants, to insure compliance with the terms,
conditions, and limitations of the earth removal or filling
permit.
7.6

GROUNDWATER CONSERVANCY DISTRICT

7.6.1 Definition: The Groundwater Conservancy District is an
overlay district superimposed on existing zoning districts,
consisting of those areas within the Town which are delineated
on the Groundwater Conservancy District map referred to in
subsection 2.2.
7.6.1.1 Commercial fertilizers: Any substance containing one or
more recognized plant nutrients which is used for its plant
nutrient content and which is designed for use, or claimed by
its manufacturer to have value in promoting plant growth.
Commercial fertilizers do not include unmanipulated animal
and vegetable manures, marl, lime, limestone, wood ashes, and
gypsum.
7.6.1.2 Discharge: The accidental or intentional disposal, deposit,
injection, dumping, spilling, leaking, incineration, or placing of
toxic or hazardous material or waste upon or into any land or
water so that such hazardous waste or any constituent thereof
may enter the land or waters of the Commonwealth. Discharge
includes, without limitation, leakage of such materials from
failed or discarded containers or storage systems and disposal
of such materials into any on-site leaching structure or sewage
disposal system.
40
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7.6.1.3 Hazardous material: A product, waste or
combination of substances which because of its quantity,
concentration, or physical, chemical, toxic, radioactive,
or infectious characteristics may reasonably pose a
significant, actual, or potential hazard to human health,
safety, welfare, or the environment when improperly
treated, stored, transported, used, disposed of, or
otherwise managed. Hazardous materials include, without
limitation, synthetic organic chemicals, petroleum
products, heavy metals, radioactive or infectious materials,
and all substances defined as “toxic” or “hazardous’ under
Massachusetts General Laws (M.G.L.) Chapter 21C and 21E.
7.6.1.4 Historical high groundwater table elevation: A
groundwater elevation that is determined from local
historical data and/or USGS monitoring wells and historical
water table fluctuation data.
7.6.1.5 Impervious surface: Material or structure on or above
the ground that does not allow precipitation or surface
water to penetrate directly into the soil.
7.6.1.6 Landfill: A facility established in accordance with a
valid site assignment for the purposes of disposing solid
waste into or on the land.
7.6.1.7 Non-sanitary wastewater: Wastewater discharges
from industrial and commercial facilities containing wastes
from any activity other than collection of sanitary sewage.
7.6.1.8 Open dump: A facility established without a valid site
assignment for the purposes of disposing solid waste into or
on the land.
7.6.1.9 Septage: The liquid, solid, and semi-solid contents of
privies, chemical toilets, cesspools, holding tanks, or other
sewage waste receptacles.
7.6.1.10 Sludge: The solid, semi-solid, and liquid residue
that results from a process of wastewater treatment or
drinking water treatment. Sludge does not include grit,
screening, or grease and oil which are removed at the
headworks of a facility.
7.6.1.11 Solid waste: Useless, unwanted or discarded
solid, liquid or contained gaseous material resulting
from industrial, commercial, agricultural, municipal or
household activities that is abandoned by being disposed
or incinerated, but does not include hazardous waste,
septage, sludge, waste-water treatment facility residuals
or compostable or recyclable materials.
7.6.1.12 Treatment works: Any and all devices, processes
and properties, real or personal, used in the collection,

Section 11
Administration And Enforcement

11.4.1.1 The provisions of this Bylaw;

11.1 ENFORCEMENT

11.4.1.3 Section 81Y through 81BB of Chapter 41 of the General
Laws; and

The Building Inspector of the Town of Concord is hereby
designated as the officer charged with the enforcement of this
Bylaw.

11.4.1.4 Any other applicable provisions of the General Laws or
this Bylaw.

11.1.1 The Building Inspector, upon a written complaint of any
citizen of, or owner of property within, the Town or upon such
officer’s own initiative, shall institute any appropriate action
or proceedings in the name of the Town of Concord to prevent,
restrain or abate violation of this Bylaw.
11.1.2 Violation of this Bylaw shall be punishable by a fine of one
hundred dollars ($100.00) for each offense. Each day that such
violation continues shall constitute a separate offense.
11.2 BUILDING PERMIT
No structure or part thereof shall be constructed, altered,
or moved without a permit from the Building Inspector.
The Building Inspector shall not grant such permit if such
construction, alteration or movement would be in violation of
any of the provisions of this Bylaw, nor shall any officer of the
Town of Concord grant any permit or license for the use of any
land or structure if such use would be in violation of this Bylaw.
11.3 CERTIFICATE OF OCCUPANCY
No use or occupation of land for any purpose for which a
certificate of occupancy is required shall be made, in whole or
in part, until such a certificate has been issued by the Building
Inspector stating that the use of the land and structure, if any,
complies with this Bylaw and other applicable codes in effect at
the time of issuance.
11.4 BOARD OF APPEALS
The Town of Concord Board of Appeals, heretofore established
by the Town of Concord pursuant to the provisions of Section
30 of Chapter 40, Section 14 of Chapter 40A (as in effect prior to
January 1977) and Section 81Z of Chapter 41 of the General Laws,
is hereby designated as the Zoning Board of Appeals required by
Section 12 of Chapter 40A of the General Laws as in effect on the
date of adoption of this Bylaw.
11.4.1 The Board shall act on all matters over which it has
jurisdiction and in the manner prescribed by the following
provisions, as the same may from time to time be amended:

11.4.1.2 Chapter 40A of the General Laws;

11.4.2 Without limiting the generality of subsection 11.4.1, an
appeal may be taken to the Board by any person including an
officer or board of the Town of Concord aggrieved by reason
of inability to obtain a permit or enforcement action from any
administrative officer of the Town of Concord under Chapter
40A of the General Laws or this Bylaw, or by reason of an order
or decision of the Building Inspector or other administrative
officer of the Town of Concord in violation of any provision
of Chapter 40A or any bylaw of the Town of Concord adopted
thereunder.
11.5 RULES AND REGULATIONS
The Board and the Planning Board shall adopt rules, not
inconsistent with the provisions of this Bylaw and Chapter
40A of the General Laws or other applicable provision of
the General Laws, and shall file a copy of said rules with the
Town Clerk.
11.6 SPECIAL PERMIT
Certain uses are designated in this Bylaw as requiring a
special permit. The Board and the Planning Board may, in
accordance with Chapter 40A of the General Laws, grant such
special permits for such designated uses without any finding
of hardship. A special permit is a permit to use property for
the purpose specified and shall not reverse, alter or vary any
provision of this Bylaw applicable thereto. Application for a
special permit must be made by the owner of the property
noted in the permit or with the owner’s written permission.
Special permits may be issued only following public hearings
held within sixty-five (65) days after filing an application.
Special permits shall be granted by the Board or the Planning
Board, unless other criteria are otherwise specified herein, only
upon the written determination of either board, as applicable,
that the adverse effects of the proposed use will not outweigh
its beneficial impacts to the public interest, the town and the
neighborhood, in view of the particular characteristics of the
site, and of the proposal in relation to that site. In addition to
any other specific factors that may be set forth in this Bylaw,
the determination shall include consideration of each of the
following:
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11.6.1 Impacts on economic or community needs;
11.6.2 Traffic flow and safety concerns, including parking and
loading;
11.6.3 Adequacy of utilities and other public services;
11.6.4 Impacts on neighborhood character;
11.6.5 Impacts on the natural environment; and
11.6.6 Fiscal impacts, including impacts on town services, the
tax base and employment.
Either such Board shall also make such further findings as
may be otherwise required by this Bylaw and may impose
such additional conditions, safeguards and limitations as it
deems appropriate to protect the surrounding neighborhood
including, but not limited to, imposition of requirements
greater than the minimum set forth in this Bylaw. A special
permit shall lapse if a substantial use thereof has not
commenced, or, in the case of a permit for construction, if
construction has not commenced (except for good cause)
within two (2) years from the date of grant thereof.
11.7 VARIANCE
A variance from the specific requirements of this Bylaw,
including a variance authorizing a use or activity not
otherwise permitted in a particular zoning district, may
be authorized by the Board only where, after notice and
a public hearing, the Board specifically finds that, owing
to circumstances relating to the soil conditions, shape or
topography of land or structures, and especially affecting
such land or structures but not affecting generally the zoning
district in which it is located, a literal enforcement of the
provisions of this Bylaw would involve substantial hardship,
financial or otherwise, and that desirable relief may be
granted without substantial detriment to the public good
and without nullifying or substantially derogating from the
intent or purpose of this Bylaw. The Board may impose such
conditions, safeguards and limitations, both of time and of use,
as it deems appropriate upon the grant of any variance. Any
rights authorized by a variance which are not exercised within
one (1) year from the date of grant of such variance shall lapse
and may be reestablished only after notice and a new hearing
pursuant to this subsection.
11.8 SITE PLAN REVIEW
11.8.1 Applicability: In all instances specified in Section 4, Table
I, Use Regulations, indicating site plan approval, no building
permit to establish a new building or to alter substantially an
existing building shall be issued by the Building Inspector; no
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change in use of an existing building or lot shall be permitted;
no area for parking, loading, or vehicular access shall be
established or substantially altered; and, no exterior light
fixtures shall be installed or substantially altered unless a site
plan has been submitted and approved in accordance with the
requirements set forth in this section.
11.8.2 Site plan compliance: No certificate of occupancy shall
be issued by the Building Inspector until the site has been
developed in compliance with the approved site plan, unless
completion is delayed by seasonal considerations. In such
instances, the Building Inspector may issue a temporary
occupancy permit and shall require sufficient security to insure
full compliance within six (6) months.
11.8.3 Interpretation: Substantial alteration to a building means
an alteration of a single building or a group of buildings under
one ownership on the same lot or contiguous lots which results
in an increase in gross floor area of either five hundred (500)
square feet or ten (10) percent of the existing gross floor area,
whichever is less. The calculation of substantial alteration shall
be determined based upon the aggregate of all expansions
undertaken within a consecutive five-year period.
Change in use means a change in part or all of an existing
building or lot from one use category to another. However, in
a mixed or multi-use building, change or rearrangement of
uses that does not result in an increase of required parking or
loading spaces shall not be construed as a change in use.
Substantial alteration to areas for parking, loading or vehicular
access shall mean a change in the layout or location of parking
spaces, an increase in pavement area of more than three
hundred (300) square feet, or any relocation, addition or change
in driveways. Resurfacing shall not be construed as a substantial
alteration unless it involves a change of surface material.
Substantial alteration to exterior lighting shall mean an
increase in more than ten (10) percent of the number of exterior
light fixtures, an increase in height of any free standing
light fixture, or a change in the coloration or an increase in
the brightness/luminance produced by a fixture. Change in
coloration from non-white light to white light; installation
of full cut-off fixtures, positioned to prevent glare and light
spillover, and with a height equal to or less than existing free
standing light fixtures; and the use of temporary holiday
lighting shall not be construed as a substantial alteration.
Furthermore, when Site Plan Review is required based solely on
the installation or alteration of exterior light fixtures, review by
the Board or the Planning Board shall be limited to the proposed
exterior lighting and to issues directly related to the proposed
exterior lighting.

